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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR
THE COUNTY OF GOODING

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 36-16976 IN THE
NAME OF NORTH SNAKE
GROUND WATER DISTRICT,
ET AL

RANGEN, INC.,
Intervenor-Appellant,
vs.
THE IDAHO DEPARTMENT OF
WATER RESOURCES and GARY
SPACKMAN, in his capacity as
Director of the Idaho Department of
Water Resources,
Respondents-Respondents,
vs.
NORTH SNAKE GROUND WATER
DISTRICT, MAGIC VALLEY
GROUND WATER DISTRICT and
SOUTHWEST IRRIGATION
DISTRICT,
Petitioners-Respondents.
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Supreme Court
Docket No. 43564
Gooding County Case No.
CV-2015-83
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CLERK'S RECORD ON APPEAL
Appeal from the District Court of the Fifth Judicial District of the State of
Idaho, in and for the County of Gooding.

Honorable Eric J. \Vildman
Presiding Judge

APPEARANCES
J. Justin Rvlay, May, Browning & May, 1419 W. Washington, Boise, Idaho,
83702, appearing for Intervenor-Appellant, Rangen, Inc.
Fritz X. Haemmerle, Haemrnerle Law, PLLC, PO Box 1800, Hailey, Idaho,
83333, appearing for Intervenor-Appellant, Rangen, Inc.
Robyn M. Brody, Brody Law Office, PLLC, PO Box 554, Rupert, Idaho,
83350, appearing for Intervenor-Appellant, Rangen, lnc.
Garrick L. Baxter, Deputy Attorney General, Idaho Department of Water
Resources, PO Box 83720, Boise, Idaho,
83720-0098, appearing for Respondents-Respondents, Idaho Department of
Water Resources and Gary Spackman.
Randall C. Budge, Thomas J. Budge, Racine Olson Nye Budge & Bailey
Chartered, PO Box 1391, Pocatello, Idaho, 83204-1391, appearing for
Petitioners-Respondents, North Snake Ground Water District, Magic Valley
Ground Water District and Southwest Irrigation District.
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District Court ~ SABA
Fifth Judicial District
In Re: Administrative Appeals
County of Twin Falls· State of Idaho

I1
'I

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
RE: PETITIONS FOR JUDICIAL
REVIEW OR ACTIONS FOR
DECLARATORY RELIEF OF
DECISIONS FROM THE IDAHO
DEPARTMENT OF WATER
RESOURCES

)
)
)
)
)
)
)

CASE NO. CV 2015-83
NOTICE OF REASSIGNMENT

WHEREAS Idaho Supreme Cowt Administrative Order dated December 9, 2009,
declares that all petitions for judicial review made pursuant to I.C. § 42-l 701A of any decisior.
from the Department of Water Resources be assigned to the presiding judge of the Snake River
Basin Adjudication District Cowt of the Fifth Judicial District, and
WHEREAS Idaho Supreme Cowt Administrative Order dated December 9, 2009, vests
in the Snake River Basin Adjudication District Cowt the authority to adopt procedural rules
necessary to implement said Order, and
WHEREAS on July 1, 2010, the Snake River Basin Adjudication District Cowt issued an
Administrative Order regarding the Rule of Procedure Governing Petitions for Judicial Review
or Actions for Declaratory Relief of Decisions from the Idaho Department of Water Resources.
THEREFORE THE FOLLOWING ARE HEREBY ORDERED:
1.

The above-matter is hereby assigned to the presiding judge of the Snake River

Basin Adjudication District Cowt of the Fifth Judicial District for disposition and further
proceedings.
2.

All further documents filed or otherwise submitted in this matter, and all further

filing fees filed or otherwise submitted in this matter, shall be filed with the Snake River Basin
Adjudication District Cowt of the Fifth Judicial District at P.O. Box 2707, Twin Falls, Idaho

NOTICE OF REASSIGNMENT
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83303-2707, provided that checks representing further filing fees shall be made payable to the
county where the original petition for judicial review or action for declaratory judgment was
filed.

DATED this, 5th day ofMarch,2015
CLERK OF THE DISTRICT COURT

au?.~~'iJ~ Qo:
Deputy Clerk

NOTICE OF REASSIGNMENT

- 2.
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CERTIFICATE OF MAILING/DELIVERY
I hereby certify that on March 5, 2015 a true and correct copy of the notice of
reassignment was served by placing in courthouse box, U.S. Mail or Fax to the following:
Thomas J Budge
Racine, Olson, Nye, Budge & Bailey
P.O. Box 1391
Pocatello, Idaho 83204

SRBA
pharrington@idcourts.net

uth Petruzzelli

~

·

Deputy Clerk

000007

Randall C. Budge (ISB# 1949)
Thomas J. Budge (ISB# 7465)
RACINE OLSON NYE BUDGE
& BAILEY, CHARTERED

201 E. Center St./ P.O. Box 1391
Pocatello, Idaho 8 3 2 04
(208) 232-6101-phone
(208) 232-6109-fa.x
rcb@racinelaw.net
tjb@racinelaw.net

Attorneys for the Districts
DISTRICTCOURTOFTHESTATEOFIDAHO
FIFTH JUDICIAL DISTRICT
GOODING COUNTY
IDAHO GROUND WATER APPROPRIATORS, INC.,

Case No.CV-MIS · 02

Petitioner,

vs.
IDAHO DEPARTMENT OF WATER RESOURCES, and GARY
SPACKMAN in his capacity as the
Director of the Idaho Department
of Water Resources.

PETITION FOR
JUDICIAL REVIEW

Respondents.
IN THE MATTER OF APPLICATION FOR PERMIT NO. 36-16976
IN THE NAME OF NORTH
SNAKE GROUND WATER DISTRICT, ET AL.

Fee CategoryL.3: $221.00

North Snake Ground Water District, Magic Valley Ground Water District, and Southwest Irrigation District (collectively, the "Districts") submit
this petition for judicial review pursuant to Idaho Code § § 42 17 0 lA and
M

67-5270 and Rule 84 of the Idaho Rules of Civil Procedure.

Petition for Judicial Review-1

000008

1. This petition requests judicial review of the Final Order Denying Ap-

plication issued by the Director of Idaho Department of Water Resources
(IDWR) on February 6, 2015, In the Matter ofApplication for Permit No. 36-

16976 in the Name of North Snake Ground Water District, tt. al.
2. This court is the proper venue under Idaho Code§ 67-5272 because the water right that is the subject of this action is located in Gooding
County, Idaho. 1
3. Pursuant to an Administrative Order issued by the Idaho Supreme
Court on December 9, 2009, this case should be reassigned to the presiding judge of the Snake River Basin Adjudication (SRBA) district court for
further proceedings.
4. A hearing was held before the IDWR on September 17, 2014, in
Twin Falls, Idaho. The hearing was recorded by M&M Court Reporting,
101 S. Capital Blvd. Ste. 503, Boise, Idaho 83702, (208) 34,5-9611.
5. The Districts submit the following issues for judicial review:
5.1 Whether the Director erred in concluding the Districts' application for permit was filed in bad faith.
5.2 Whether the Director erred in concluding the Districts' application is not in the local public interest.
Pursuant to I.R.C.P. 84(d)(5), IGWA reserves the right to amend the issues
it presents for judicial review. A final statement of issues will be contained
in IGWA's opening brief submitted in support of this Petition.
6. IGWA requests a transcript of proceedings held before IDWR.
7. The undersigned attorney certifies as follows:
7.1 Service of this Petition has been made on the lDWR.
7 .2 IDWR has been paid the estimated fee to acquire the transcript
from M&M Court Reporting.

1

IDAHO CODE§ 67-5272.

Petition for Judicial Review- Z
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7.3 IDWR had been paid the estimated fee for preparation of the
agency record.

DATED this 3rd day of March, 2015.

RA.CINE OLSON NYE BUDGE
& BAILEY, CHARTERED

~f.fc7u,z}
Thomas J, Budge

Attorneys for the Districts

Petition for Judicial Review- 3
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CERTIFICATE OF SERVICE

I hereby certify that on this 3rd day of March, 2015, a true and correct
copy of the foregoing was served on the following in the manner indicated:

Clerk of the Court
Twin Falls County
425 Shoshone Street N
P.O. Box 126
Twin Falls, ID 83303
Idaho Department of Water Resources
P.O. Box 83720
Boise, Idaho 83 720-0098
garritk,ha:xter@idwr.id aho.gQ!?:
emmi.blades@id:wi:.idaho,go!?:
debocah,gihson®idm:.idaho.g!.l!?:
kimi,white@idwr,idaho.gov
Robyn M. Brody
·Brody Law Office, PLLC
P.O.Box554
Rupert, ID 83350
roh}mbrod)'.@hotmail.com

IZI

D

8D

U.S. Mail
Facsimile
Overnight,.Mail
Hand Delivery
Email

~ U.S. Mail

D
D
D
~

Facsimile
Overnight.Mail
HandDelivery
Email

~ U.S. Mail

D

D
D
[gJ

Facsimile
Overnight Mail
HandDelivery
Email

[gJ U.S. Mail

Fritz X. Haemmerle
Haemmerle & Haemmerle, PLLC
P.O. Box 1800
Railey, ID 83333
fxh®haemlaw,com

D

J. Justin May

[gJ U.S.Mail

May, Browning & May, PLLC
1419 West Washington
Boise, ID 83702
jmicy@m~x:c:wning.com

D
D
D

D
D
~

Facsimile
Overnight I~ail
Hand Deliv ery
Email

Facsimile
Overnight Mail
Hand Deliv ery
Email
~

Petition for Judicial Review-4
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District Court - SABA
Fifth Judicial District
In Re: Administrative Appeals
County of Twin Falls - State of Idaho

[~~2051
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

of THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
IDAHO GROUND WATER
APPROPRIATORS, INC.,
Petitioners,

vs.

THE IDAHO DEPARTMENT OF WATER
RESOURCES, and GARY SPACKMAN in
his capacity as THE Director of the Idaho
Department of Water Resources,
Respondents.

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 36-16976 IN THE NAME OF
NORTH SNAKE GROUND WATER
DISTRICT, ET AL

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2015-083

PROCEDURALORDER
GOVERNING JUDICIAL
REVIEW OF FINAL ORDER OF
DIRECTOR OF IDAHO
DEPARTMENTOFWATER
RESOURCES

A Petition for Judicial Review was filed in the above-entitled district court seeking
judicial review of a final order issued by the Director of the Idaho Department of Water
Resources ("Department" or "agency"). This Order, together with Rule 84, Idaho Rules of Civil
Procedure, (I.R.C.P.), applicable statutes and the Administrative Order Adopting Procedures/or

the Implementation ofthe Idaho Supreme Court Administrative Order Dated December 9, 2009 1
issued by this Court on July 1, 2010, govern all proceedings before the Court.

1

A copy is attached to this Order.

PROCEDURAL ORDER

-I-
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THEREFORE, THE FOLLOWING ARE HEREBY ORDERED:

1.
Petition for Judicial Review and Reassignment of Case: The Petition for
Judicial Review was filed on March 5, 2015. The case was reassigned by the clerk of the court
to this Court on that same date.
2.
Cross Petitions, Filing Fees, and all Subsequent Filings: All further
documents, including cross petitions, filed, lodged or otherwise submitted, and all further filing
fees filed or otherwise submitted, shall be filed with the Snake River Basin Adjudication District
Court of the Fifth Judicial District at P.O. Box 2707, Twin Falls, Idaho 83303-2707, provided
that checks representing further filing fees shall be made payable to the county where the
original petition for judicial review or action for declaratory judgment was filed.
3.
Appearances by persons or entities who were a party to the underlying
administrative proceeding but who were not made a named party in the Petition for
Judicial Review: Where a person or entity who was a party to the underlying administrative
proceeding is not made a named party in the Petition for Judicial Review, and is not otherwise a
Petitioner, such person or entity may file a Notice ofAppearance in this matter within fourteen
(14) days from the issuance of this Procedural Order. This Court will treat the Notice of
Appearance as a Motion to Intervene and will treat the party filing the Notice ofAppearance as
an Intervenor. 2 Under such circumstances, the Court will automatically issue an order granting
the Motion to Intervene unless one or more parties to the action files an opposition to the Motion
within l O days of the filing of the Notice ofAppearance. A person or entity not a party to the
underlying administrative proceeding who desires to participate in this action, and is not
otherwise a Petitioner, must proceed in accordance with Idaho Appellate Rule 7.1.

4.
Assigned Case Number and Document Footers: All documents filed, lodged or
submitted shall be under the above-captioned case number and county of origin appearing in
caption. All documents filed, lodged or otherwise submitted, including attachments shall include
a footer at the bottom of the document describing said document.
5.
Stays: Unless provided for by statute, the filing of a petition or cross petition
does not automatically stay the proceedings and enforcement of the action before the
Department. LC. § 67-5274. Any application or motion for stay must be made in accordance
with I.R.C.P. 84(m).
6.
Form of Review: Pursuant to LR.C.P. 84(e)(l), when judicial review is
authorized by statute, judicial review shall be based upon the record created before the
Department rather than as a trial de novo, unless the statute or the law provides for the procedure
or standard. If the statute provides that the district court may take additional evidence upon
judicial review, it may order the same on its own motion or the motion of any party. If the
2

The parties should note that in such instances the Court will treat the Notice ofAppearance as a Motion to
Intervene for housekeeping purposes. In doing so, it is the Court's intent to have the record in this matter clearly
reflect which persons and/or entities are participants in this action. It is also the Court's intent to have the caption of
this matter properly reflect all those parties who are participating in this action and to identify in what capacity those
parties are participating (i.e., Petitioner, Respondent, or Intervenor).

PROCEDURAL ORDER
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statute provides that review is de novo, the appeal shall be tried in the district court on any and
all issues, on a new record. Pursuant to 1.R.C.P. 84(e)(2), the scope of review on petition from
the Department to the district court shall be as provided by statute.

Preparation of Ae:ency Record; Payment of Fees: Pursuant to I.R.C.P. 84(£),
7.
when the statute provides what shall be contained in the official record of the agency upon
judicial review, the Department shall prepare the record as provided by statute. Otherwise, the
documents listed in paragraph (3) ofl.R.C.P. 84(£) shall constitute the agency record for review.
Petitioner (and cross-petitioner) shall pay all fees as required for preparation of the agency record
in accordance with I.R.C.P. 84(£)(4). The clerk of the Department shall lodge the record with
the Department within 14 days of the entry of this Order, or no later than March 19, 2015.
Any extension in time for preparation of the agency record shall be applied for by the agency to
the district court.
8.
Preparation of Transcript; Payment of Fee: The Court requires the provision
of a written transcript prepared from the recorded or reported proceedings. It is the responsibility
of the petitioner (or cross-petitioner as the case may be) to timely arrange and pay for preparation
of all portions of the transcript reasonably necessary for review. Pursuant to I.R.C.P. 84(g), the
responsible party shall contact the agency clerk to determine the estimated cost of the transcript,
and pay the estimated cost in accordance with I.R.C.P. 84(g)(l)(A) or (2)(A) as the case may be.
The transcript shall be lodged with the Department within 14 days of the entry of this
Order, or no later than March 19, 2015. The transcriber may apply to the district court for an
extension of time, for good cause shown.
9.
Settlement of Transcript and Record: Pursuant to I.R.C.P. 84G), and unless
otherwise provided by statute, upon receipt of the transcript and upon completion of the record,
the Department shall mail or deliver notice of lodging of transcript and record to all attorneys of
record or parties appearing in person and to the district court. The parties shall have 14 days
from the date of mailing of the notice to pick up a copy of the transcript and agency record and to
object to the transcript or record. All fees for the preparation of the transcript and record shall be
paid by the responsible party at or before the pick-up of the agency record and transcript. Any
objection to the record shall be determined by the Department within 14 days of the receipt of
the objection and the decision on the objection shall be included in the record on petition for
review. Upon the failure of the party to object within 14 days, the transcript and record shall be
deemed settled. The settled record and transcript shall be lodged with the district court no later
than April 16, 2015.
10.
Lodging: of Transcript and Record in Electronic Format: In addition to
lodging the settled transcript and agency record in paper format, the Department shall also lodge
the transcript and agency record in electronic format (pdfversion ocr 8) on CD-ROM. (In the
event of an appeal from the district court it is the intent that the electronic version of the
transcript and clerk's record be provided to the Idaho Supreme Court in lieu of paper format).
11.
Augmentation of the Record - Additional Evidence Presented to District
Court- Remand to Agency to Take Additional Evidence: Pursuant to 1.R.C.P. 84(1) the
agency record and/or transcript on review may be augmented upon motion to this court by a

PROCEDURAL ORDER
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party within 21 days of the filing of the settled transcript and record in the manner prescribed by
Idaho Appellate Rule (I.A.R.) 30. The taking of additional evidence by the district court and/or
agency on remand shall be governed by statute or I.R.C.P. 84(1).

12.
Briefs and Memoranda: The petitioner's brief shall be filed with the clerk of the
court within 35 days after lodging of the transcript and record. The respondent's (and crosspetitioner's brief) shall be filed within 28 days after service of petitioner's brief. Any reply brief
shall be filed within 21 days after service of respondent's brief. The organization and content of
briefs shall be governed by I.A.R. 35 and 36. Pursuant to I.R.C.P. 84(p) only one (1) original
signed brief may be filed with the court and copies shall be served on all parties.
13.
Extension of Time: Motions to extend the time for filing a brief or modify order
of briefing shall be submitted in conformity with LA.R. 34(e). All other requests for extension
of time shall be submitted in conformity with I.AR. 46.
14.
Motions: All motions shall be submitted in conformity with LR.C.P. 84(0) and
shall be heard without oral argument unless ordered by the Court.
15.
Oral Argument, Telephonic and Video Teleconferencing: Oral argument will
be heard July 20, 2015, at 1:30 p.m. (Mountain Time) at the Snake River Basin adjudication
District Court, 253 3rd Avenue North, Twin Falls, Idaho. Telephone participation will be
available by dialing 1-215-446-0193 and entering 406128# when prompted. However, no cell
phones or speaker phones will be permitted as they interfere with our sound system
making the proceeding difficult to accurately record. Video teleconferencing ("VTC") will
also be available by appearing at either (1) the Idaho Department of Water Resources, Idaho
Water Center, 322 E. Front St., Conference Rm. B, Boise, Idaho, or (2) the Idaho Department of
Water Resources, Eastern Regional Office, 900 N. Skyline Drive, Ste. A, Idaho Falls, Idaho.
Parties should refer to the Administrative Order Adopting Procedures for the Implementation of
the Idaho Supreme Court Administrative Order Dated December 9, 2009 regarding protocol for
telephone and VTC participation. The form and order of argument shall be governed by I.AR.

37.
16.
Judgment or Decision: The Court's decision will be by written memorandum as
required by LR.C.P. 84(t)(l). In compliance with I.R.C.P. 54(a), as amended effective July 1,
2010, a separate judgment will also issue contemporaneously therewith. Pursuant to LR. C.P.
84(t)(2), if no petition for rehearing is filed the time for appeal to the Idaho Supreme Court shall
begin to run after the date of the filing stamp of the clerk of the court appearing on the judgment.
If a petition for rehearing is filed, the time for appeal shall begin to run after the date of the filing
stamp of the clerk of the court appearing on either an order denying rehearing or on any modified
judgment.
17.

Petitions for Rehearing: Petitions for rehearing shall be governed by the time
standards and procedures of LA.R. 42. If rehearing is granted, the Court will issue an order
granting same and setting forth a briefing schedule for responsive briefing, a reply, and oral
argument. Unless otherwise ordered, the brief filed in support of rehearing will be treated as the
opening brief.

PROCEDURAL ORDER

- 4.

S:\ORDERS\Administrative Appeals\Gooding County 2015-83\Procedural Order.docx
000015

18.
Remittitur: If no notice of appeal to the Idaho Supreme Court is filed within
forty-two (42) days after filing of the Court's written decision, the clerk shall issue a remittitur
remanding the matter to the agency as provided in I.R.C.P. 84(t)(4). The Court will then notify
the clerk of the district court where the petition was originally filed regarding completion of the
case.
19.
Failure to Comply: Failure by either party to timely comply with the
requirement of this Order or applicable provisions of the Idaho Rules of Civil Procedure or
Idaho Appellate Rules, if applicable, shall be grounds for imposition of sanctions, including, but
not limited to the allowance of attorney's fees, striking of briefs, or dismissal of the appeal
pursuant to I.R.C.P. 11 and 84(n) and I.AR. 11.1 and 21.

District Judge

PROCEDURAL ORDER
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRIC
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN F
RE:RULESOFPROCEDURE
GOVERNING PETITIONS FOR
JUDICIAL REVIEW OR ACTIONS
FORDELCARATORYJUDGMENT
OF DECISIONS FROM THE IDAHO
DEPARTMENT OF WATER
RESOURCES

)
)
)
)
)
)
)
)
)

WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009,
declares that all petitions for judicial review made pursuant to Idaho Code§ 42-l 701A of any
decision from the Department of Water Resources be assigned to the presiding judge of the
Snake River Basin Adjudication District Court of the Fifth Judicial District, and
WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009, vests
in the Snake River Basin Adjudication District Court of the Fifth Judicial District the authority to
adopt procedural rules necessary to implement said Order.
THEREFORE THE FOLLOWING ARE HEREBY ORDERED:
1.

Filing of Petition for Judicial Review or Declaratory Judgment Action.

Pursuant to Idaho Code§ 67-5272(1), any party filing a petition for judicial review pursuant to
Idaho Code § 42-1701 A, or an action for declaratory judgment, of any decision from the
Department of Water Resources shall file the same, together with applicable filing fees, in the
district court of the county in which:
(a)

the hearing was held; or

(b)

the final agency action was taken; or

(c)

the aggrieved party resides or operates its principal place of business in Idaho; or

(d)

the real property or personal property that was the subject of the agency decision

is located.
The filing party shall also serve a courtesy copy of the petition for judicial review
or action for declaratory judgment with the Snake River Basin Adjudication District Court of the
Fifth Judicial District at P.O. Box 2707, Twin Falls, Idaho 83303-2707. Upon receipt by the
Department of Water Resources of a petition for judicial review or action for declaratory
ADMINISTRATIVE ORDER
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judgment, the Department shall review the certificate of mailing and in the event it does not
show that a courtesy copy of the same was filed with the Snake River Basin Adjudication
District Court, then the Department shall forthwith forward a copy of the petition or action for
declaratory judgment to the Snake River Basin Adjudication District Court of the Fifth Judicial
District at P.O. Box 2707, Twin Falls, Idaho 83303-2707.

2.

Reassignment. Upon the filing of a petition for judicial review pursuant to Idaho

Code§ 42-1701A, or an action for declaratory judgment, of any decision from the Department of
Water Resources, the clerk of the district court where the action is filed shall forthwith issue, file.
and concurrently serve upon the Department of Water Resources and all other parties to the
proceeding before the Department of Water Resources, an Notice ofReassignment (copy
attached hereto), assigning the matter to the presidingjudge of the Snake River Basin
Adjudication District Court of the Fifth Judicial District for disposition and further proceedings.
Also upon issuance of the Notice of Reassignment, the clerk of the district court
where the action is filed shall forward a copy of the file to the clerk of the Snake River Basin
Adjudication District Court of the Fifth Judicial District at P.O. Box 2707, Twin Falls, Idaho
83303-2707.

3.

Case Number. All cases assigned to the Snake River Basin Adjudication District

Court of the Fifth Judicial District as described herein shall retain the case number and caption
assigned to them by the district court where the petition for judicial review or action for
declaratory judgment is originally filed.

4.

Subsequent Filings. Following the issuance of the Notice of Reassignment, all

further documents filed or otherwise submitted, and all further filing fees filed or otherwise
submitted, shall be filed with the Snake River Basin Adjudication District Court of the Fifth
Judicial District at P.O. Box 2707, Twin Falls, Idaho 83303-2707, provided that checks
representing further filing fees shall be made payable to the county where the original petition
for judicial review or action for declaratory judgment was filed.

S.

Lodging of Transcript and Record. Following the preparation and settlement of

the agency transcript and record, the Department of Water Resources shall transmit the settled
transcript and record, in both paper and electronic fonn on CD ROM, to the clerk of the Snake
River Basin Adjudication District Court of the Fifth Judicial District at P.O. Box 2707, Twin

ADMINISTRATIVE ORDER
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Falls, Idaho 83303-2707 within forty-two (42) days of the service of the petition for judicial
review or action for declaratory judgment.
6.

Participation in Hearings by Telephone and Video Teleconferencing (VTC).

Unless otherwise ordered by the Snake River Basin Adjudication District Court of the Fifth
Judicial District, telephone participation and/or VTC will be allowed in all hearings, except as
follows:
(a)

The court may require in person or VTC attendance as circumstances may

require.
(b)

The court's notice setting hearing will specify participation restrictions, telephone

conferencing numbers and participant codes and/or location of regional VTC facilities.
(c)

Speakerphones and cell phones often pick up background noise and/or cause

interference with sensitive courtroom equipment. Therefore, the use of speakerphones and cell
phones are discouraged.
(d)

Place your call to the court a few minutes prior to the scheduled start of your

hearing so that the clerk of the court may identify who is participating by telephone.
7.

Resolution. This court will notify the clerk of the district court where the petition

for judicial review or action for declaratory judgment was originally filed of the completion of
the case upon the happening of either:
(a)

the expiration of the time to appeal any decision of this court if no appeal to the

Idaho Supreme Court is filed; or
(b)

the filing of the remittitur from the Idaho Supreme Court or Idaho Court of

Appeals with this court in the event that an appeal to the Idaho Supreme Court is timely filed
following a decision of this court.
8.

Other Procedural Rules. Any procedure for judicial review not specified or

covered by this Order shall be in accordance with Idaho Rule of Civil Procedure 84 to the extent
the same is not contrary to this Order.

J--~J 0

DATED this_/_ day of _ _
J_c,_J. . .

/J

-JjRl(~~-C"--J.-#-1-LDL..M--AN_-_ _ _ __

Presiding Judge
Snake River Basin Adjudication

ADMINISTRATIVE ORDER
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IN THE DISTRICT COURT OF THE _ _ JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF _ _ _ __
RE: PETITIONS FOR JUDICIAL
REVIEW OR ACTIONS FOR
DECLARATORY RELIEF OF
DECISIONS FROM THE IDAHO
DEPARTMENT OF WATER
RESOURCES

)
)
)
)
)
)
)

CASE NO.

-------

NOTICE OF REASSIGNMENT

WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009,
declares that all petitions for judicial review made pursuant to I.C. § 42-1701 A of any decision
from the Department of Water Resources be assigned to the presiding judge of the Snake River
Basin Adjudication District Court of the Fifth Judicial District, and
WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009, vests
in the Snake River Basin Adjudication District Court the authority to adopt procedural rules
necessary to implement said Order, and
WHEREAS on July l, 2010, the Snake River Basin Adjudication District Court issued an
Administrative Order regarding the Rule of Procedure Governing Petitions for Judicial Review
or Actions for Declaratory Relief of Decisions from the Idaho Department of Water Resources.
THEREFORE THE FOLLOWING ARE HEREBY ORDERED:
1.

The above-matter is hereby assigned to the presiding judge of the Snake River

Basin Adjudication District Court of the Fifth Judicial District for disposition and further
proceedings.
2.

All further documents filed or otherwise submitted in this matter, and all further

filing fees filed or otherwise submitted in this matter, shall be filed with the Snake River Basin
Adjudication District Court of the Fifth Judicial District at P.O. Box 2707, Twin Falls, Idaho

NOTICE OF REASSIGNMENT
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83303-2707, provided that checks representing further filing fees shall be made payable to the
county where the original petition for judicial review or action for declaratory judgment was
filed.

DATED this

day of _ _ _ _ _, 2010.
CLERK OF THE DISTRICT COURT

By:_ _ _ _ _ _ _ _ _ _ __
Deputy Clerk

NOTICE OF REASSIGNMENT
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In the Supreme Court of the State of Idaho
IN THE MATTER OF THE APPOINTMENT OF )
THE SRBA DISTRICT COURT TO HEAR ALL
)
PETITIONS FOR JUDICIAL REVIEW FROM THE)
DEPARTMENT OF WATER RESOURCES
)
INVOLVING ADMINISTRATION OF WATER
)
IDGHTS
)

ADMINISTRATIVE ORDER

WHEREAS pursuant to I.C. § 42-l 70IA any person who is aggrieved by a final decision or order of the
Director of the Department of Water Resources is entitled to judicial review, and
WHEREAS there is a need for consistency and uniformity in judicial decisions regarding the
administration of water rights, and
WHEREAS the Idaho Supreme Court has a constitutional responsibility to administer and supervise the
work of the district courts pursuant to Art. V, § 2 of the Idaho Constitution, and
WHEREAS the Snake River Basin Adjudication District Court of the Fifth Judicial District has
particular expertise in the area of water right adjudication,
IT IS HEREBY ORDERED that all petitions for judicial review of any decision regarding the.
administration of water rights from the Department of Water Resources shall be assigned to the presiding judge
of the Snake River Basin Adjudication District Court of the Fifth Judicial District. Review shall be held in
accord with Title 67, Chapter 52 of the Idaho Code, except that, once filed, all petitions for judicial review shall
be forwarded to the clerk of the Snake River Basin Adjudication District Court of the Fifth Judicial District
IT IS FURTHER ORDERD that the Snake River Basin Adjudication District Court is authorized to
develop the procedural rules necessary to implement th is order.
IT IS FURTIIBR ORDERED that this order shall be effective the 1st day of July, 2010.
DATED this

9

day of December 2009.
By Order of the Supreme Court

e T. Eismann,
ATIEST:

@f~

jLe

Stephen W. Kenyon,

cF

..

ief Justice

I, Stephan W. Kenyon, Cleitc of the Supreme Coull
of the State of Idaho, do hereby certify that I'll
~ 1a a true and correct copy of lie Qn;Leu::
entered In the above entitled C8IM and now on , .
record In my office.
WITNESS my hand and the Sul ofllla Cout112./10/ '1

STEPf-':EfJ W. KENYON
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CERTIFICATE OF MAILING
I certify that a true and correct copy of the PROCEDURAL
ORDER GOVERNING JUDICIAL REVIEW OF FINAL ORDER OF DIRECTOR OF
IDWR was mailed on March 05, 2015, with sufficient first-class
postage to the following:

IDAHO DEPARTMENT OF WATER
Represented by:
GARRICK L BAXTER
DEPUTY ATTORNEY GENERAL
STATE OF IDAHO - IDWR
PO BOX 83720
BOISE, ID 83720-0098
Phone: 208-287-4800
IDAHO GROUND WATER
Represented by:
RANDALL C BUDGE
201 E CENTER ST STE A2
PO BOX 1391
POCATELLO, ID 83204-1391
Phone: 208-232-6101
IDAHO GROUND WATER
Represented by:
THOMAS J BUDGE
201 E CENTER ST
PO BOX 1391
POCATELLO, ID 83204-1391
Phone: 208-232-6101
DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

ORDER
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J. Justin May (ISB No. 5818)
May, Browning & May
1419 W. Washington
Boise, Idaho 83 702
Telephone: (208) 429-0905
Facsimile: (208) 342-7278
jmay@maybrowning.com

Robyn M. Brody (ISB No. 5678)
Brody Law Office, PLLC
P.O. Box 554
Rupert, ID 833 50
Telephone: (208) 420-4573
Facsimile: (208)260-5482
rbrody@cableone.net
robynbrody@hotmail.com
Fritz X. Haemmerle (ISB No. 3862)
Haemmerle Law, PLLC
P.O. Box 1800
Hailey, ID 83333
Telephone: (208) 578-0520
Facsimile: (208) 578-0564
fxh@haemlaw.com

Di.strict Court • SABA
Fifth Judicial District
In Re: Administrative Appeals
County of Twin Falls • State of Idaho

MAR 16 2015

Attorneys for Rangen, Inc.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF GOODING
NORTH SNAKE GROUND WATER
DISTRICT, MAGIC VALLEY GROUND
WATER DISTRICT and SOUTHWEST
IRRIGATION DISTRICT
Petitioner,

vs.
IDAHO DEPARTMENT OF WATER
RESOURCES and GARY SPACKMAN,
in his official capacity as Director of the
Idaho Department of Water Resources,

Case No. CV-2015-83

NOTICE OF APPEARANCE OF
RANGEN, INC.
Fee Category: 1.1 $136.00

Respondents.

IN THE MATIER OF APPLICATION
FOR PERMIT NO. 36-16976 IN THE
NAME OF NORTH SNAKE GROUND
WATER DISTRICT, ET AL

NOTICE OF APPEARANCE OF RANGEN, INC. - 1
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Pursuant to the Procedural Order Governing Judicial Review of Final Order of Director

ofIdaho Department of Water Resources, issued March 5, 2015 ("Procedural Order"), the abovecaptioned attorneys hereby appear as attorneys of record for Rangen, Inc. ("Rangen") in this
matter. Rangen was a party to the agency action that gave rise to this case. Therefore, Rangen
asks that, pursuant to the Procedural Order, this Notice of Appearance be treated as a Motion to
Intervene and that Rangen be designated as an Intervenor in this matter.
DATED this~ day of March, 2015.
MAY, BROWNING & MAY, PLLC

By:

Q

UustiMay

NOTICE OF APPEARANCE OF RANGEN, INC. - 2
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CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho, hereby certifies that on the

J.b

day of March, 2015 he caused a true and correct copy of the foregoing document to be served upon
the following as indicated:

Original:
SRBA District Court
253 3rd A venue North
P .0. Box 2707
Twin Falls, ID 83303-2707

Hand Delivery
U.S. Mail
Facsimile
Federal Express
E-Mail

~

Director Gary Spackman
IDAHO DEPARTMENT OF
WATER RESOURCES
P.O. Box 83720
Boise, ID 83720-0098
deborah.gibson(a),idwr.idaho.gov
Garrick Baxter
Emmi L. Blades
IDAHO DEPARTMENT OF
WATER RESOURCES
P.O. Box 83720
Boise, Idaho 83 720-0098
garrick.baxter@idwr.idaho.gov
ernrni. blades@idwr.idaho.gov
kimi. white(a),idwr.idaho.gov
Randall C. Budge
Thomas J. Budge
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED
201 E. Center Street
P.O. Box 1391
Pocatello, ID 83204
rcb@racinelaw.net
tjb@racinelaw.net
bih@racinelaw.net

Hand Delivery
U.S. Mail
Facsimile
Federal Express
E-Mail

D

Hand Delivery
U.S. Mail
Facsimile
Federal Express
E-Mail

Hand Delivery
U.S. Mail
Facsimile
Federal Express
E-Mail

D

~
D

D

~
D

D
D

~

D

D
D

J. Justin M~

NOTICE OF APPEARANCE OF RANGEN, INC. - 3
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2082876700

08:59:44a.m.

03-19-2015

2/S

LAWRENCEG.WASDEN
ATIORNEY GENERAL
CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division
GARRICK L. BAXTER, ISB #6301
EMMI L. BLADES, ISB #8682

r--District Court· S R B r - - ,
.
Fifth Judlclal District'
In Re: Administrative Appeals
County of Twin Falls • State of Idaho

!

MAR 19 2015

Deputy Attorneys General
Idaho Department of Water Reso~rces
P. 0. Box 83720
Boise, Idaho 83720-0098
Telephone: (208) 287-4800
Facsimile: (208) 287-6700
gatrick.baxter@idwr.idaho.gov
emmi.bladt'!S@idwr.idaho~gov
Attorneys for Respondents

IN THE DISTRICT COURT OF THE JJ1.FTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
NORTH SNAKE GROUND WATER
DISTRICT, MAGIC VALLEY GROUND
WATER DISTRICT and SOUTHWEST
IRRIGATION DISTRICT,
Petitioners,
vs.

Case No. CV-2015-083

NOTICE OF LODGING AGENCY
RECORD AND TRANSCRIPT
WITH THE AGENCY

THE IDAHO DEPARTMENT OF WATER
RESOURCES and GARY SPACKMAN, in
his capacity as Director of the Idaho
Department of Water Resources,
Respondents,.
and
RANGEN, INC.,
Intervenor.

NOTICE OF LODGING AGENCY RECORD AND
TRANSCRIPT WITH THE AGENCY -Page 1
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08:59: 54 a.m.

2082876700

03-19-2015
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IN THE MA'ITER OF APPLICATION FOR
PERMIT NO. 36-16976 IN THE NAME OF
NORTII SNAKE GROUND WATER
DISTRICT, ET AL.
TO:

CLERK OF THE ABOVE COURT AND ALL COUNSEL OF RECORD
In accordance with LR.C.P. 84(i), YOU ARE HEREBY NOflF1ED that the agency record

and transcript, having been prepared pursuant to LR.C.P. 84(f) and (g), are lodged with the agency
for the purpose of settlement
A copy of the record and transcript which are contained on one (1) DVD has been served
by mail with a copy of this notice to the parties' attorneys of record. In accordance with Rules
84(f) and (g) the Petitioners North Snake Ground Water District, Magic Valley Ground Water

District, and Southwest Irrigation District have paid $50.00 per the estimated fee for preparation
of the record and transcript. The actual preparation cost of the record and transcript is $104.60.
The agency does not anticipate any further charges affiliated with continued preparation of the
record and transcript. However. the agency will inform the parties immediately should
additional charges be incurred.
The parties have founeen (14) days from the date of the mailing of this notice to file any
objections to the record and transcript. If no objections are flied within that time, the record and
transcript shall be deemed settled. The agency's decision on any objection timely filed along
with all evidence. exhibits, and written presentation of the objection shall be included in the
record. Thereafter, the agency shall lodge the settled transcript and record with the district coun
pursuant to I.R.C.P. 84(k).
II
II

NOTICE OF LODGJNG AGENCY RECORD AND
TRANSCRIPT WITH THE AGENCY - Page 2
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2082876700

09:00:0Sa.m.

03-19-2015
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i'l'

DATED this~ day of March 2015.
LAWRENCE G. WASDEN
Attorney General

CLNE R. J. STRONG
Chief, Natural Resources Division

EMMI L. BLADES
Deputy Attorneys General
Idaho Department of Water Resources

NOTICE OF LODGING AGENCY RECORD AND
TRANSCRIPT WITH THE AGENCY - Page 3
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09:00:13 a.m.

2082876700

03-19-2015
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CERTIF1CATE OF SERVICE
I HEREBY CERTIFY that on this~ day of March 2015, I caused a true and correct
copy of the foregoing document to be filed with the Court and served on the following parties
by the indicated methods:
Original to:
SRBA District Court

253 3rd Ave. North
P.O. Box 2707
Twin Falls, ID 83303-2707
Facsimile: (208) 736-2121

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivery
(x) Facsimile
( ) E-mail

RANDAIL C. BUDGE
T.J.BUDGE
RACINE OLSON
P.O. BOX 1391
POCATELLO, ID 83204-1391
rcb@racinelaw.;et
tjb@racinelaw.net

(x) U.S. Mail, Postage Prepaid

JJUSTINMAY
MAY BROWNING
1419 W WASHINGTON
BOISE ID 83702

(x) U.S. Mai], Postage Prepaid
( ) Hand Delivery
( ) Facsimile
(x)B-maiJ

( ) Hand Delivery
( ) Facsimile
(x)E-mail

,imay@maybrowqina,com
ROBYN BRODY
BRODY LAW OFFICE
POBOX554
RUPERT ID 83350

(x) U.S. Mail, Postage Prepaid

( )'Hand Delivery
( ) Facsimile
(x) E-mail

robYDJ>rody@hotmail.com
FRITZ HAEMMERLE
HAEMMERLE & HAEMMERLE
PO BOX 1800
HAD..EY ID 83333
fxh@haemh1w.com

(x) U.S. Mail, Postage Prepaid

( ) Hand Delivery
( ) Facsimile
(x) E-mail

oi&"""'").\-\-_-.-Deputy Attorney General

NOTICE OFLODOING AGENCY RECORD AND
TRANSCRIPT WITH THE AGENCY - Page 4
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i - - - - - District Court· SABA---,
I
Fifth Judicial District
:
In Re: Administrative Appeals
County of Twin Falls • State of Idaho
\

l

l

MAR 27 2015

\

~

~I
* '

---------;:;:t.;j:ta:+rt. l

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

TH1 j

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
IDAHO GROUND WATER
APPROPRIATORS, INC.,
Petitioner,
VS.

THE IDAHO DEPARTMENT OF WATER
RESOURCES, and GARY SP ACKMAN in
his capacity as THE Director of the Idaho
Department of Water Resources,
Respondents,
and
RANGEN, INC.,
Intervenor.

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 36-16976 IN THE NAME OF
NORTH SNAKE GROUND WATER
DISTRICT, ET AL.

v

) Case No. CV-2015-083
)
) ORDER TREATING
) APPEARANCE AS MOTION TO
) INTERVENE AND GRANTING
) SAME
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

On March 16, 2015, Rangen, Inc. ("Rangen") filed a Notice ofAppearance in the abovecaptioned matter. Although Rangen was a party to the underlying administrative proceeding, it
was not made a named party in the Petition for Judicial Review filed by the Petitioner in this
matter. Pursuant to the Procedural Order Governing Judicial Review of Final Order of Director
of Idaho Department of Water Resources issued by the Court in the above-captioned matter, the
ORDER TREATING APPEARANCE AS MOTION TO INTERVENE AND GRANTING SAME

- 1-
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Notice ofAppearance will be treated as a Motion to Intervene. This Court finds, following a
review of the file, that Rangen is a real party in interest to this proceeding, that Rangen was a
party to the underlying administrative proceeding from which judicial review is being requested,
and that it has interests that could be affected by the outcome of this proceeding. This Court
further finds that no party has objected to Rangen participating in this proceeding. Therefore, in
exercising its discretion, this Court finds that Rangen is entitled to leave to intervene as a party to
this proceeding.
THEREFORE THE FOLLOWING ARE HEREBY ORDERED:
1.

Rangen's Motion to Intervene in the above-captioned proceeding is hereby

granted.

2.

All further captions used in this proceeding shall include Rangen as an Intervenor

as shown above.

Dated: March 27, 2015.

ORDER TREATING APPEARANCE AS MOTION TO INTERVENE AND GRANTING SAME

-2-
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER TREATING
APPEARANCE AS MOTION TO INTERVENE AND GRANTING SAME was mailed
on March 27, 2015, with sufficient first-class postage to the
following:
Phone: 208-232-6101
RANGEN INC
Represented by:
FRITZ X HAEMMERLE
HAEMMERLE LAW OFFICE
PO BOX 1800
HAILEY, ID 83333
Phone: 208-578-0520

•

IDAHO DEPARTMENT OF WATER
Represented by:
GARRICK L BAXTER
DEPUTY ATTORNEY GENERAL
STATE OF IDAHO - IDWR
PO BOX 83720
BOISE, ID 83720-0098
Phone: 208-287-4800
RANGEN INC
Represented by:
J JUSTIN MAY
1419 W WASHINGTON
BOISE, ID 83702
Phone: 208-429-0905
IDAHO GROUND WATER
Represented by:
RANDALL C BUDGE
201 E CENTER ST STE A2
PO BOX 1391
POCATELLO, ID 83204-1391
Phone: 208-232-6101
RANGEN INC
Represented by:
ROBYN M BRODY
BRODY LAW OFFICE, PLLC
PO BOX 554
RUPERT, ID 83350
Phone: 208-434-2778
IDAHO GROUND WATER
Represented by:
THOMAS J BUDGE
201 E CENTER ST
PO BOX 1391
POCATELLO, ID 83204-1391
ORDER
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APR/02/2015/THU 03:11 PM Racine Olson Nye

Randall C. Budge (ISB# 1949)
Thomas J. Budge (ISB# 7465)
RACINE OLSON NYE BUDGE
& BAILEY, CHARTERED

201 E. Center St./ P.O. Box 1391
Pocatello, Idaho 83204
(208) 232-6101-phone
(208) 232-6109-fax
rcb@racinelaw.net
tjb@racinelaw.net

FAX No. 208 232 6109

P. 002

District Court • SRBA
Fifth Judlclal District
In Re: Administrative Appeals

Couol of;: F:I: · : of Idaho
By·----------;::";"Cle::::rk
Deputy Clerk

Attorneysfor the Districts
DISTRICT COURT OF THE STATE OFIDABO
FIFI'H JUDICIAL DISTRICT
GOODING COUNTY
NORTH SNAKE GROUND WATER
DISTRICT, MAGIC VALLEY
GROUND WATER DISTRICT and

Case No. CV-2015w083

SOl.ITHWEST IRRIGATION DIS-

TRICT,
Petitioners,
vs.

IDAHO DEPARTMENTOFWATERRESOURCES1 and GARY
SPACKMAN in his capacity as the

SECOND NOTICE OF
CORRECTED

CAPTION

Director of the Idaho Department of
Water Resources.
Respondents,

and
RANGEN, INC.,
Intervenor.
IN THE MATTER OF APPLICA~
TION FOR PERMIT NO. 36-1697 6
IN THE NAME OF NORTH SNAKE

GROUND WATER DISTRICT, ET
AL.

Notice of Corrected Capdon-1

000034

APR/02/2015/THU 03:11 PM Racine Olson Nye

FAX No. 208 232 6109

P. 003

North Snake Ground Water District, Magic Valley Ground Water District, and Southwest Irrigation District {collectively, the "Districts'? hereby

corrects the caption in the Petition for Judicial Review filed in this matter
filed on March s, 2015 with Gooding County. An original Notice of Cor-

rected Caption was filed with the Gooding County on March 6, 2015 butit
does not appear to be found on the SRBA records for this case. Consequently, the most recent Order Treati.ngAppearan.ce as Motion to Intervene

and Granting Same dated March 2 7, 2015 does not reflect the corrected
caption. While the Petition was filed by the Districts, the caption incorrectly identified Idaho Ground Water Appropriators, Inc.,. as the Petitioner.
The Districts should properly be identified as the Petitioners as reflected

above.
DATED this 21t1 day of April, 2015.
RACINE OLSON NYE BUDGE
& BAILEY, CHARTERED

Randall C. Budge
Thomas J. Budge

Attorneys for the Districts

Notice of Corrected Ca:ption-2
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APR/02/2015/TRU 03:11 PM Racine Olson Nye

FAX No. 208 232 6109

P. 004

CERTIFICATE OF SERVICE
I hereby certify that on this 2n4 day of April, 2015, a true and correct i
copy of the foregoing was served on the following in the manner indicated;

/ /,,,>>ifd--..../. '7?'~

r

Thomas J. Budge

Clerk of the Court
SRBA Deputy Clerk
P.O.Box2707
Twin Falls, Idaho 83303-2707

0

~

D
D
D
D

U.S.Mail
Facsimile- (208) 736-2121
Overnight Mail
Hand Delivery
Email

Idaho Department of Water Resources
P.O. Box83720
Boise, Idaho 83 720-0098
garri,k.bmci:®idm.idaho,11ov
fgl
emmi.blades@idm.ida.hr.i.aDE

U.S.Mail

a

Facsimile
Overnight Mail

D

U.S.Mail
Facsimile
OVernight Mail
Hand Delivery
Email

Hand Delivery
Email

dcbar.ah,gjbacn@id:wt.idaho.gm!:
kimiwhltc@idwr.idaho,io~
Robyn M. Brody
Brody Law Office, PLLC
P.O.Box554
Rupert, ID 83350

uib,¥Jlbrad~@hat11udJ.ccm
Fritz X. Haemmerle
Haemmerle &: Haemmerle, PLLC
P.O. Box 1800
Hailey, ID 83333

fxh@haemlaw,,om

J. Justin May
May, Browning & May, PLLC

1419 West Washington
Boise, ID 83 702
jma}':@ma~mlVlling.,om

8D
181

B
0

U.S.Mail

D
D
D
D
181

U.S.Mail

~

Facsimile
Overnight Mail
Hand Deli.very
Email

Facsimile
Overnight Mail
Hand Delivery
Email

Notice ofCorrected Captlon-3
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District Court • SABA
Fifth Judicial District
In Re: Administrative Appeals
County of Twin Falls. State of Idaho

[ APR - 62015

I

By·~~---~-------------r--ci:;:i;

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
NORTH SNAKE GROUND WATER
DISTRICT, MAGIC VALLEY GROUND
WATER DISTRICT and SOUTHWEST
IRRIGATION DISTRICT,
Petitioners,
vs.

THE IDAHO DEPARTMENT OF WATER
RESOURCES, and GARY SPACKMAN in
his capacity as THE Director of the Idaho
Department of Water Resources,
Respondents,
and

) Case No. CV-2015-083
)
) ORDER ON NOTICE OF
) CORRECTED CAPTION
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)

RANGEN, INC.,
Intervenor.

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 36-16976 IN THE NAME OF
NORTH SNAKE GROUND WATER
DISTRICT, ET AL.

)
)
)
)
)
)
)

)
)

)
)

On April 2, 2015, the North Snake Ground Water District, Magic Valley Ground Water
District, and Southwest Irrigation District filed a Notice of Corrected Caption in the abovecaptioned matter. The Notice informs the Court that the caption used on the Petition for Judicial
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Review filed in this matter incorrectly identifies the Idaho Ground Water Appropriators, Inc. as
the Petitioner, when the correct Petitioners are the North Snake Ground Water District, Magic
Valley Ground Water District, and Southwest Irrigation District.
Therefore, IT IS HEREBY ORDERED that all further captions used in this proceeding
shall reflect the parties to this proceeding as shown above.

Dated:

t\p-wt (.D ~

I

2 6 J5

ORDER ON NOTICE OF CORRECTED CAPTION
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER ON
NOTICE OF CORRECTED CAPTION was mailed on April 06, 2015, with
sufficient first-class postage to the following:

RANGEN INC
Represented by:
FRITZ X HAEMMERLE
HAEMMERLE LAW OFFICE
PO BOX 1800
HAILEY, ID 83333
Phone: 208-578-0520

THOMAS J BUDGE
201 E CENTER ST
PO BOX 1391
POCATELLO, ID 83204-1391
Phone: 208-232-6101

IDAHO DEPARTMENT OF WATER
Represented by:
GARRICK L BAXTER
DEPUTY ATTORNEY GENERAL
STATE OF IDAHO - IDWR
PO BOX 83720
BOISE, ID 83720-0098
Phone: 208-287-4800
RANGEN INC
Represented by:
J JUSTIN MAY
1419 W WASHINGTON
BOISE, ID 83702
Phone: 208-429-0905
MAGIC VALLEY GROUND WATER
NORTH SNAKE GROUND WATER
SOUTHWEST IRRIGATION DISTRICT
Represented by:
RANDALL C BUDGE
201 E CENTER ST STE A2
PO BOX 1391
POCATELLO, ID 83204-1391
Phone: 208-232-6101
RANGEN INC
Represented by:
ROBYN M BRODY
BRODY LAW OFFICE, PLLC
PO BOX 554
RUPERT, ID 83350
Phone: 208-434-2778
MAGIC VALLEY GROUND WATER
NORTH SNAKE GROUND WATER
SOUTHWEST IRRIGATION DISTRICT
Represented by:
ORDER
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12:02:10 p.m.

2082876700
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04-14-2015

LAWRENCE G. WASDEN
.AITORNEY 013NERAL
CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

GARRICK L. BAXTER, ISB #6301
EMMI L BLADES, ISB #8682
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District Court· SRBA--,
Fifth Judicial District
l
In Re: Administrative Appeals
County of Twin Falls • State of Idaho

APR 14 2015

Deputy Attorneys General
Idaho Department of Water llesoQrces
P. 0. Box 83720
Boise, Idaho 83720-0098
Telephone: (208) 287-4800
Facsimile: (208) 287-6700
p.rrick.baxter@idwr.idaho.gov

emmi.blades@idwr.idaho.gov
Attorneys for Respondents

IN THE DISTRICT COURT OF THE F.1Fl'B JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
NORTH SNAKE GROUND WATER
DISTRICT. MAGIC VALLEY GROUND
WATER DISTRICT and SOUTHWEST
IRRIGATION DISTRICT,

Petitioners,

Case No. CV-2015-083

ORDER SETTLING THE AGENCY
RECORD AND TRANSCRIPT

vs.
THE IDAHO DEPARTMENT OF WATER
RESOURCES and GARY SPACKMAN, in
bis capacity as Director of the Idaho
Deparqnent of Water Resources,

Respondents,
and

Intervenor.
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12:02:21 p.m.

2082876700

04-14-2015
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IN TilE MATTER OF APPLICATION FOR
PERMIT NO. 36-16976 IN TilE NAME OF
NORTH SNAKE GROUND WATER
DISTRICT, ET AL.

Pursuant to LR.C.P. 84(j). on March 19. 2015, the Idaho Department of Water Resources
(''Department") served upon the parties its Notice of Lodging Agency Record and Transcript with

the Agency ("Notice"). The Notice gave the parties fourteen (14) days from the date of the
Notice to file any objections to the agency transcript or record. No objections were filed.

ORDER
NOW, THEREFORE, IT IS HEREBY ORDERED that. with no objections to the agency
record and transcript having been filed, the agency record and transcript are now deemed settled.
IT IS FURTHER ORDERED that, pursuant to I.R.C.P. 84(j), this order shall be included
in the record on the petition for judicial review. The Department shall provide the parties with

copies of the agency record on one {1) DVD consistent with this order.

-I*

DATED this l!f:._~y of April 2015.

~

Director
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12:02:30 p.m.

2082876700

04-14-2015
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 14 ·r"-:day of April 2015, I caused a true and.correct
copy of the foregoing document to be filed with the Court and served on the following parties
by the indicated methods:

Original to:
SRBA District Court
253 3rd Ave. North
P.O. Box 2707
Twin Falls, ID 83303-2707
Facsimile: (208) 736-2121

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivery
(x) Facsimile

RANDALL C. BUDGE
T.J.BUDGE
RACINE OLSON
P.O. BOX 1391
POCATELLO, ID 83204-1391
rcb@racinelaw..net
tjb@racjnelaw.net

(x) U.S. Mid.I, Postage Prepaid
( ) Hand Delivery
( ) Facsimile
(x) E-mail

1 JUSTIN MAY
MAY BROWNING
1419 WWASHINGTON
BOISE ID 83702
im@nmybrow.ning.com

(x) U.&. Mail, Postage Prepaid
( ) Hand Delivery
( ) Facsimile
(x) E-mail

ROBYN BRODY
BRODY LAW OFFICE
POBOXS54
RUPERT ID 83350
robynbrody@hotmail.com

(x) U.S. Mail, Postage Prepaid

FRJ.T'l HAEMMERLE

(x) U.S. Mail, Postage Prepaid

HABMMERLE & HAEMMERLE

( ) Hand Delivery
( ) Facsimile

PO BOX 1800
HAil..EY ID 83333
fxb.@hnemlaw.com

( )E-mail

( ) Hand Delivery
( ) Facsimile
(x)E-mail

(x)E.mail

Deputy Attorney General
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LAWRENCE G. WASDEN
ATTORNEY GENERAL
l ~ · i c i Court· SABA

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

!

Fifth Judicial District
in Re: Administrative Appeals
County of Twin Falls • State of Idaho

APR 16 2015
GARRICK L. BAXTER, ISB #6301
EMMI L. BLADES, ISB #8682
Deputy Attorneys General
Idaho Department of Water Resources
P. 0. Box 83720
Boise, Idaho 83720-0098
Telephone: (208) 287-4800
Facsimile: (208) 287-6700
garrick.baxter@idwr.idaho.gov
emmi.b1ades@idwr.idaho.gov

l-------'
!BY~~~~~~~~-+::.~:-:-

L _____.--~.J-,-

Attorneys for Respondents
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

NORTH SNAKE GROUNDWATER
DISTRICT, MAGIC VALLEY GROUND
WATER DISTRICT and SOUTHWEST
IRRIGATION DISTRICT,
Petitioners,
vs.

Case No. CV-2015-083

NOTICE OF LODGING THE
SETTLED AGENCY RECORD
AND TRANSCRIYf WITH THE
DISTRICT COURT

THE IDAHO DEPARTMENT OF WATER
RESOURCES and GARY SPACKMAN, in
his capacity as Director of the Idaho
Department of Water Resources,
Respondents,
and
RANGEN, INC.,
Intervenor.
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lN THE MATTER OF APPLICATION FOR
PERMIT NO. 36-16976 lN THE NAME OF
NORTH SNAKE GROUNDWATER
DISTRICT, ET AL.
TO:

THE DISTRICT COURT AND THE PARTIES OF RECORD
On March 19, 2015, the Idaho Department of Water Resources ("Department") served its

Notice of Lodging Agency Record and Transcript with the Agency ("Notice") in this matter
pursuant to I.R.C.P. 84(i). The Notice gave the parties fourteen (14) days from the date of the
Notice to file any objection to the agency record and transcript.
No objections to the agency record or transcript were filed with the Department on or
before April 2, 2015, the fourteen (14) day deadline to file objections to the agency record. The
Department filed an Order Settling the Agency Record and Transcript with the Court on April 9,
2015. The agency record and transcript are deemed settled pursuant to I.R.C.P. 84(i).
YOU ARE HEREBY NOTIFIED that the settled record and transcript are being filed
with the District Court pursuant to I.R.C.P. 84(k), by providing one (1) DVD dated April 16,
2015, in OCR format and a hard bound copy. Copies of the DVD are also being mailed with this
notice to the parties.

.,. ...

DATED this~ day of April 2015.
LA WREN CE G. WASDEN
Attorney General
CLIVE R. J. STRONG

Deputy Attorneys General
Idaho Department of Water Resources
NOTICE OF LODGING THE SETTLED AGENCY RECORD AND
TRANSCRIPT WITH THE DISTRICT COURT - Page 2
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(x) U.S. Mail, Postage Prepaid
( ) Hand Delivery
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(x) E-mail
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Deputy Attorney General
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STATEMENT OF THE CASE

1. NatureoftheCase
This case presents for judicial review an order issued by the Idaho Department of Water Resources (IDWR) that denies an application for a water
right permit filed by the Districts.

2. Procedural History
On April 3, 2013, the Districts filed Application for Permit no. 3616976 (the "Application") seeking a water right to divert up to 12 cfs from

springs and/ or Billingsley Creek for mitigation and fish propagation purposes.1 Rangen, Inc. ("Rangen") and Blind Canyon Aquaranch, Inc. ("Blind
Canyon") filed protests. 2
A hearing on the Application was held September 17, 2014, at the
IDWR Southern Region office in Twin Falls, Idaho, before IDWR employee
James Cefalo as the hearing officer. 3 Blind Canyon did not participate in
the hearing and, therefore, waived its right to offer evidence into the administrative record and cross-examine witnesses. 4
The hearing officer issued a Preliminary Order Issuing Permit (the "Preliminary Order") and the Director of IDWR issued a Permit to Appropriate

Water Right No. 36-16976 on November 18, 2014. 5
On December 2, 2015, Rangen filed Exceptions to Preliminary Order. 6
Both Rangen and the Districts' submitted briefing concerning Rangen's
exceptions. 7

1

R. Vol. 1, p. 1.

2

R. Vol. 1, pp. 44, 56.

3

Tr.,p. 7,LL.1-25.

4

Tr., p. 8, LL.11-16; R. Vol. 2, p. 263.

5

R. Vol. 2, p. 263.

6

R. Vol. 2, p. 283.
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The Director issued a Final Order Denying Application (the "Final Order") on February 6, 2015. 8 The Districts filed a Petition for Judicial Review
of the Final Order with this Courton March 5, 2015. 9

3. StatementofFacts
Rangen owns and operates a fish hatchery near the head of Billingsley
Creek. 10 The hatchery consists of a green house, hatch house, small raceways, and two sets of large raceways. 11
For many years, Rangen has diverted water from the Martin-Curren
Tunnel (commonly referred to as the "Curren Tunnel") for use in its fish
hatchery. 12 This diversion supplies water to all fish rearing facilities at the
Rangen hatchery.
Rangen has also diverted water from Billingsley Creek through what is
known as the "Bridge Diversion." 13 This diversion supplies only the large
raceways. 14
The water rights serving the Rangen hatchery list only the Curren Tunnel as the source of water; they do not list Billingsley Creek. 15
In response to a delivery call filed by Rangen in December of 2011, the
Districts filed the Application which seeks to divert up to 12 cfs from
springs and/or Billingsley Creek for mitigation and fish propagation purposes "in the event the Director finds Rangen to be materially injured and

7

R. Vol. 2, pp. 286, 313.

8

R. Vol. 2, p. 349.

9

R. Vol. 2, p. 369.

10

R. Vol. 2, p. 349.

11

R. Vol. 2, p. 350.

12

R. Vol. 1, p. 102; R. Vol. 2, p. 349.

13

R. Vol. 1, p. 102; R. Vol. 2, p. 350.

14

See R. Vol. 1, p. 94.
R. Vol. 2, p. 350; see also Tr., p. 181, LL. 23-25.

15
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orders junior groundwater users to provide mitigation [to Rangen] or be
curtailed. " 16 IDWR subsequently issued a curtailment order that threatens
to permanently shut off the Districts' members' water rights unless they
provide mitigation to Rangen. 17
The Application identifies two diversions: "Hydraulic pump(s) (size
TBD); screw-operated headgate on Billingsley Creek." 18 The pumps will be
used to pump water from Billingsley Creek into a pipe that will connect to
Rangen' s existing pipe that conveys water from the Curren Tunnel to the
hatch house, green house, and small raceways. 19 The pumps will be capable
of delivering mitigation water to all of Ran gen' s fish rearing facilities.
The screw-operated headgate will be a gravity-fed diversion from
Billingsley Creek. 20 The Districts will either condemn an easement to use
the existing Bridge Diversion or install a new diversion adjacent to the
Bridge Diversion. This headgate will be used to deliver mitigation water to
the large sets of raceways only.
The Application allows up to 12 cfs to be diverted from either diversion. The pump system is presently designed to divert up to 4 cfs, leaving
the remaining 8 cfs to be diverted by the headgate, but the pumps could be
upsized to divert the full amount if needed.
At the hearing on the Application, Lynn Carlquist, chairman of North
Snake Ground Water District, explained the Districts could utilize the Application in one of two ways:
Well, we would try to work with Rangen. Our intent would be
that we could provide now mitigation water to them for the
[curtailment] order that's in place. We could do it one of two

16

R. Vol. 1, pp.1, 2.

17

R. Vol. 2, p. 352.

18

R. Vol. 1, p. 83.

19

R. Vol. 1, p. 102.

20

R. Vol. 1, p. 92.
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ways: We could do a mitigation plan where we would develop
these and supply the water, or we could just -- if they would
agree, I think we could just assign the permit to them for our
mitigation.21
Since the fish propagation beneficial use would require operation of
Rangen' s raceways, perfecting this use would require an agreement with
Rangen to use its raceways or an assignment of the permit to Rangen. The
Districts can perfect the mitigation beneficial use on their own by condemning easements necessary to divert and deliver mitigation water to
Rangen, at which point Rangen will make use of the water in its raceways.
From the outset, the Districts understood that if Rangen declined to
accept an assignment of the permit the Districts would need to develop it
on their own, which is why the initial Application states: "The Ground Water Districts, if unable to secure Rangen' s consent, will use their power of
eminent domain as set forth in Idaho Code section 42-5224(13) to secure
necessary easements for mitigation facilities." 22
As it turned out, Rangen declined to cooperate, and on August 2 5,
2014, the Districts served Rangen with a Notice of Intent to Exercise Emi-

nent Domain and Summary ofRights ofProperty Ownership. 23 The Districts
have since filed an action to exercise their power of eminent domain. 24
The hearing officer approved the mitigation beneficial use component
of the Application, but denied the fish propagation beneficial use since
Rangen had not agreed to cooperate in developing that use. 25

21

Tr. p. 44, L. 19-p. 45, L. 1.

22

R. Vol. 2, p. 2.

23

R. Vol. 2, p. 355.

24

North Snake Ground Water District et. al. v. Rangen, Inc., Gooding County case no. CV-

2015-123.
2

s R. Vol. 2, p. 263 et. seq.
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In response to Rangen' s Exceptions to Preliminary Order, the Director
denied the mitigation beneficial use as well. Despite the Districts' plan to
utilize a pump, headgate, pipes and related facilities to divert and deliver
mitigation water to Rangen, the Director concluded that the Application
does not contemplate completion of a "project," and was therefore filed in
bad faith. 26 He also concluded that the Application is not in the local public
interest because it seeks to appropriate water that Rangen has been using
for many years, even though Rangen did not have a water right for it at the
time the Application was filed. 27
This petition for judicial review challenges the Director's denial of the
mitigation beneficial use component of the Application.

4. Standard of Review
The Final Order is subject to review under the Idaho Administrative
Procedure Act. 28 It must be affirmed unless the Court determines the findings, inferences, conclusions, or decisions of the Order are:
(a)
(b)
(c)
(d)

in violation of constitutional or statutory provisions;
in excess of the statutory authority of the agency;
made upon unlawful procedure;
not supported by substantial evidence on the record as a
whole; or,
(e) arbitrary, capricious, or an abuse of discretion. 29
Issues of fact must be confined to the record created before the agency, 30 and the court must not substitute its judgment for that of the agency as
to the weight of the evidence on issues of fact. 31 However, agency findings

26

R. Vol. 2, p. 362.

27

R. Vol. 2, p. 364.

28

Idaho Code§ 42-1701A(4).

29

Idaho Code§ 67-5279(3).

30

IdahoCode § 67-5277.

31

Idaho Code§ 67-5279(1).
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of fact must be "supported by substantial evidence on the record as a
whole," not just portions of the record in isolation. 32
In contrast to questions of fact, courts exercise free review of questions
of law. 33
Discretionary decisions should be affirmed if the agency "perceived
the issue in question as discretionary, acted within the outer limits of its
discretion and consistently with the legal standards applicable to the available choices, and reached its own decision through an exercise of reason. " 34 A discretionary decision is improper if it is "arbitrary, capricious, or
unreasonable. " 35 A decision is arbitrary "if it was done in disregard of the
facts and circumstances presented or without adequate determining principles. "36 It is capricious if "done without a rational basis." 37 Thus, discretionary decisions must be rational, reasonable, consistent with applicable
legal standards, and based on facts in the record and adequate determining
principles.

If the Final Order is not affirmed, it must be set aside in whole or in
part, and remanded for further proceedings as necessary. 38 It should not be
set aside unless substantial rights have been prejudiced. 39

32 Idaho Code§ 67-5279(3)(d);seealsoBarron v. IdahoDep't of Water Resources, 135 Idaho
414,417 (2001); Cooperv. Bd. of ProflDisciplineofthe Idaho State Bd. ofMed., 134 Idaho
449 (2000) (citing Idaho Code§ 67-5279(3)).

Vickers v. Lowe, 150 Idaho 439,442 (2011).
34
Haw v. Idaho State Bd. ofMedicine, 143 Idaho 51, 54 (2006).
35 Lane RanchP'ship v. City of Sun Valley, 145 Idaho 87, 91 (2007).
36 In re Delivery Call of A&BirrigationDist., 153 Idaho 500, 511 (2011) (citing Am. Lung
Ass'n ofIdaho/Nevada v. State, Dept. ofAgric., 142 Idaho 544,547 (2006)).
37 Id.
33

38

Idaho Code§ 67-5279(3).

39

Idaho Code§ 67-5279(4).
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ISSUES PRESENTED
1. The Application contemplates using a pump station,

screw-operated headgate, pipes and related facilities
to deliver mitigation water to Rangen. Is the Director's
conclusion that the Application does not contemplate
a "project"-and was filed in bad faith-supported by
substantial evidence in the record as a whole, contrary
to law, or an abuse of discretion?
2. Under Idaho Code the "local public interest" means
"the interests that the people in the area directly affected by a proposed water use have in the effects of
such use on the public water resource." Did the Director violate Idaho Code or abuse his discretion by concluding that the Application was not in the local public
interest based on concerns over precedent and fairness rather than the effects on the public water resource?
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SUMMARY OF THE ARGUMENT

The Final Order stretches beyond applicable legal standards to find a
way to deny the Application.
First, it erroneously concludes the Districts filed the Application in bad
faith, asserting that the Districts never actually contemplated constructing
new works, and, therefore, did not intend to perfect the water right. This
conclusion is in error because it (i) disregards the good faith requirements
found in IDWR's Water Appropriation Rules (which the Application satisfies); (ii) imposes a requirement of new construction for which there is no
legal basis; and (iii) is not supported by substantial evidence in the record.
Second, the Director also evaded applicable legal standards in concluding the Application is not in the local public interest. Under Idaho Code,
this analysis is limited to "the interests that the people in the area directly
affected by a proposed water use have in the effects of such use on the public water resource." 40 The Final Order disregards this standard, instead
concluding that considerations of fairness, legal precedent, and the Districts' use of eminent domain cause the Application to violate the local public interest. The Director's local public interest analysis exceeds his authority, violates Idaho Code, and is an abuse of discretion.
While the Director has significant authority and discretion when scrutinizing water right applications, he does not have power to ignore or alter
the legal standards set forth in the Idaho Code and accompanying regulations in order to achieve a desired outcome.

40

Idaho Code§ 42-202B(3).
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ARGUMENT
The Final Order denies the Application by concluding it was filed in
bad faith and is not in the local public interest. As explained below, the bad
faith ruling is inconsistent with IDWR's Water Appropriation Rules, is not
supported by substantial evidence in the record as a whole, and is an abuse
of discretion. The ruling that the Application is not in the local public interest violates applicable statutory provisions, exceeds the Director's authori-

ty, and is also an abuse of discretion.

1. The ruling that the Application does not contemplate a projectand was therefore filed in bad faith-is not supported by the record as a whole and is contrary to law and an abuse of discretion.
The Director has authority under Idaho Code§ 42-203A(5)(c) to reject
a water right application "where it appears to the satisfaction of the director that such application is not made in good faith, is made for delay or
speculative purposes." 41 The Director did not find that the Districts filed
the Application for delay or speculative purposes, but he did conclude they
filed it in bad faith, stating: "The Application fails the bad faith test on the
threshold question of whether there will be a project, and whether there
will be any construction of works for perfection of beneficial use." 42
This conclusion is in error for three reasons. First, the Application
clearly meets the good faith criteria outlined in IDWR's Water Appropriation Rules. Second, Idaho law does not require new construction in order to
get a water right. Third, the finding that the Districts did not intend to perfect the water right is not supported by the record as a whole.

41

Idaho Code§ 42-203A(5)(c).

42

Final Order at 14 (R. Vol. 2, p. 362).
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1.1 The Application clearly meets the good faith criteria outlined in IDWR's Water Appropriation Rules.
IDWR's Water Appropriation Rules state:
An application will be found to have been made in good faith if:
1.
The applicant shall have legal access to the property necessary to construct and operate the proposed project, [or] has
the authority to exercise eminent domain authority to obtain
such access, ...

ii. The applicant is in the process of obtaining other permits
needed to construct and operate the project; and
iii. There are no obvious impediments that prevent the successful completion of the project. 43
The Application clearly meets this standard.
Because the Districts have eminent domain powers, the Application
meets the first requirement. The Idaho Legislature has vested ground water districts with the power to "develop, maintain, operate and implement
mitigation plans" as well as the "power of eminent domain ... for the condemnation of private property ... necessary to the exercise of [its] mitigation powers ... , both within and without the district." 44 It has similarly
vested irrigation districts with the right to condemn property for their water projects. 45 The Final Order acknowledges this. 46
It should be noted that the Idaho Supreme Court has on more than one

occasion allowed an irrigation entity to use eminent domain to condemn
the use of existing water works. In PortneufIrrigating Co. v. Budge and
again in Canyon View Irrigation v. Twin Falls Canal Co. the Court held that
an irrigation company could condemn the right to enlarge and use another

43

IDAPA 3 7.03.08.045.01.c.iii. (emphasis added).

44

Idaho Code§ 42-5224(11), (13).

45

Idaho Code § 43-304.

46

Final Order at 355, !! 36-38 (R. Vol. 2, p. 355).
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canal company's existing canal.47 Further, the Court specifically held in

Canyon View "that an individual may acquire the right to enlarge or to use
an existing canal in common with the owners thereof, upon payment of
proper compensation." 48 Thus, the Districts' plan to condemn an easement
to use the existing Bridge Diversion is within the purview of Idaho's eminent domain authority. And, even if it weren't, the Districts could condemn
an easement to install its own headgate adjacent to the Bridge Diversion.
As to the second good-faith requirement, no other permits are required
and the Final Order does not find that the Districts have failed to pursue
necessary permits. Thus, the Application meets the second requirement.
Finally, the Application meets the third good-faith requirement because there is no evidence in the record of impediments that prevent completion of the project, and the Final Order does not identify any such impediments.
Since the Application meets the good faith requirements set forth in
IDWR's Water Appropriation Rules, the Director has a duty to find the Application was made in good faith.
Notwithstanding, the Director concluded the Application was filed in
bad faith, asserting: "The initial filing by the Districts did not contemplate
any construction of works and completion of any project." 49 This ruling
mistakenly imposes a" construction of works" requirement that is not
found in the Idaho Code or IDWR's Water Appropriation Rules. Moreover,
the assertion that the Districts did not intend to perfect the water right is
not supported by the record as a whole.

Portneuflrrigation Co., Ltd. v. Budge, 16 Idaho 116 (1909); Canyon View Irr. v. Twin Falls
Canal Co., 101 Idaho 604 (1980).
48
Canyon View Irr., 101 Idaho at 609 (emphasis added).
47

49

Final Order, p. 14, ! 26 (R. Vol. 2, p. 362).
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1.2 A water right application is not flied in bad faith simply because it does not contemplate new construction.
While Idaho law requires the diversion and beneficial use of water to
develop a water right, it does not mandate the construction of new works.
Water rights are most often developed using existing diversion structures,
by the applicant either using its own diversion structure, making an agreement to use a diversion structure owned by someone else, or in some cases
condemning the ability to use a structure owned by someone else.
The word "construct" is used in two places in the Water Appropriation
Rules related to good faith: (a) in the requirement that the applicant have
"legal access ... to construct and operate the proposed project;" and (b) in
the requirement that the applicant be "in the process of obtaining other
permits needed to construct and operate the project." These require access
and permits ifthe project requires new construction. It would be absurd to
read these provisions as imposing a standalone requirement of new construction. Were this intended, the Rules would need to explicitly state that
an application must involve new construction to satisfy the good faith requirement.
For example, North Snake Ground Water District recently applied for a
natural flow water right from the Snake River to use for conversions. Water
under this right will be diverted through existing canals and delivered to
existing head gates on those canals to service lands of North Snake Ground
Water District members. It would be absurd to say this application has
been filed in bad faith simply because the District intends to use existing
infrastructure to put the water to beneficial use.
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To the extent the Final Order requires physical construction of new infrastructure to show good faith, it is inconsistent with Idaho law. 50

1.3 The finding that the Districts did not intend to perfect the
water right is not supported by the record as a whole.
The Director ultimately ruled that the Districts pursued the Application
in bad faith based on his assertion that "the Districts' intent at the time of
filing the Application was to simply obtain a Permit and assign it to Rangen
.... The initial filing by the Districts did not contemplate any construction
of works and completion of any project." 51 In other words, the Director
concluded that the Districts have no intent of perfecting the water right. To
support this conclusion the Final Order quotes the following testimony of
Lynn Carlquist given on cross-examination:
Q. Now, Lynn, last time we spoke I asked you that if you get
this permit, you understand that you have to perfect it somehow; correct?
A. That's right.

Q. And when I asked you that last time, you told me that it

was your intent to obtain the permit and then assign the permit to Rangen for us to perfect;
A. Well, that would be the easiest way for us to perfect it, if

they would agree to that.
Q. Okay. So you would be taking advantage of Range n's exist-

ing fish facility that it built, correct, to do that?
A. Yes.

so An agency properly exercised its discretion if it "perceived the issue in question as discretionary, acted within the outer limits of its discretion and consistently with the legal
standards applicable to the available choices, and reached its own decision through an exercise of reason." Haw, 143 Idaho at 54 (emphasis added).
51

R. Vol. 2, p. 362.
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Q. You would be taking advantage of the diversion apparatus
that Rangen has built and has had in place for 50 years to do
that; correct?

A. That's correct. 52
In isolation, this testimony could potentially be construed to support
the conclusion that the Districts had no intent but to assign the permit to
Rangen. But not when considering the record as a whole.
The above quote is one isolated part of Mr. Carlquist' s testimony, and it
must be read in conjunction with the rest of his testimony. On direct examination, he testified that assigning the permit to Rangen was only one potential method for developing the permit: "We could [provide mitigation
water to Rangen] one of two ways: We could do a mitigation plan where we
would develop these and supply the water, or we could just -- if they would
agree, I think we could just assign the permit to them for our mitigation." 53
The permit can of course be legally assigned to Rangen by agreement;
hence, Mr. Carlquist's testimony that assigning the permit "would be the
easiest way for us to perfect it, if they would agree to that." 54 But the record
also unequivocally demonstrates that the Districts intended to complete
the project themselves if needed.
In analyzing the Districts' intent, the Water Appropriation Rules require the Director to judge it by "the substantive actions that encompass
the proposed project."
The Districts first substantive action was submitting the Application,
which from the outset listed "Hydraulic pumps (size TBD)" as part of the
diverting works. 55 These pumps are not in place; the Districts would need

52

Tr., p. 75, L.19-p. 76, L.11; R. Vol. 2, p. 356.

53

Tr., p. 44, L. 19 -p. 45, L. 1 (emphasis added).

54

Id. (emphasis added).

55

R. Vol. 1, p. 1.
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to build them. This demonstrates intent from the outset to construct works
to perfect the right.
The initial Application also states that if Rangen refused to cooperate,
the Districts would exercise eminent domain to secure necessary easements for mitigation facilities. 56 This further demonstrates the Districts'
intent from the outset to perfect the right.
By contrast, nothing in the initial Application states or even suggests it
would be assigned to Rangen. The only possible inference concerning the
Districts' intent at the time of filing is that they intended to construct
pumps and use eminent domain if needed to deliver mitigation water to
Rangen. The Director's finding that "the Districts' intent at the time of filing the Application was to simply obtain a Permit and assign it to Rangen"
has no evidentiary support.
Subsequent substantive actions by the Districts further demonstrate
their intent to perfect the permit. After filing the Application, the Districts
went forward with engineering work, 57 commenced the condemnation
process, 58 and proceeded with the hearing to have the Application approved. These actions further demonstrate that the Districts intend to perfect the right themselves despite Rangen's refusal to enter into a cooperative mitigation agreement.
The hearing officer got it right. He recognized that Rangen does not
have a prior right to divert water from Billingsley Creek, that the Application will augment the supply of water Rangen receives from the Curren

56

R. Vol.1, p. 2. (emphasis added).

s7 R. Vol. 1, pp. 96-126.
58 R. Vol. 2, p. 355;NorthSnakeGround Water District et. al. v. Rangen, Inc., Gooding
County case no. CV-2015-123.
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Tunnel, that the Districts have the means to perfect the right, and that the
Districts have taken substantive actions to perfect the right. 59
The Director reversed these findings, yet without citing a single substantive action of the Districts that demonstrates they do not intend to perfect the right.
While the Director has discretion to resolve issues of disputed fact, he
is not free to ignore undisputed fact. 60 He is not free to rely on a snippet of
Lynn Carlquist' s testimony and ignore the rest. 61 The content of the Application, the testimony of Lynn Carlquist, the engineering work, and the
condemnation action support only one finding: that the Districts have intended and do intend to develop the permit.
Therefore, the Districts respectfully ask this Court to reverse the Director's finding that the Districts do not intend to perfect the permit-and that
they filed the Application in bad faith-because it is inconsistent with
IDWR's Water Appropriation Rules, is not supported by substantial evidence in the record as a whole, and is an abuse of discretion.

2. The Director violated statutory provisions when he concluded
that the Application was not in the local public interest.
Under Idaho Code§ 42-203A(5)(e), the Director is required to make a
finding as to whether the Application "will conflict with the local public in-

59

R. Vol. 2, pp. 271,273.

See Cooper, 134 Idaho at 4 5 7 (concluding that the Idaho State Board of Medicine's finding were not supported by the record as whole where it did not make findings to reconcile
conflictingtestimony};seealso Wilkinson v. State, 151 Idaho 784, 786 (Ct. App. 2011)
("[T]he agency's factual determinations are binding on the reviewing court, even where
there is conflicting evidence before the agency, so long as the determinations are supported by substantial and competent evidence in the record.").
60

61

Idaho Code§ 6 7-52 79(3) (d). Similarly, other jurisdictions do not permit agencies to ignore unfavorable evidence. See, e.g., O'Connorv. Shala/a, 873 F. Supp.1482, 1491 (D.
Kan. 1995) (holding that an agency decision was not support by substantial evidence
where it "impermissibly ignored the evidence as a whole choosing instead to abstract selectively pieces of evidence favorable to [its] position").
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terest." Idaho Code§ 42-202B(3) defines "local public interest" as "the
interests that the people in the area directly affected by a proposed water
use have in the effects of such use on the public water resource." 62 It is a
two-part analysis. The Director must determine the effects of the proposed
use on the public water resource, then consider the impact of those effects
on the interests of people in the area.
The Final Order does not discuss the effects of the proposed use on the
public water resource, but nonetheless determined that the Application
was not in the local public interest. The Director's primary rationale was
that approving the Application "would establish an unacceptable precedent
in other delivery call proceedings. " 63 The "unacceptable precedent" it refers to is that "the District's Application attempts to establish a means to
satisfy the required mitigation obligation by delivering water to Rangen
that Rangen has been using for fifty years .... The Application brings no
new water to the already diminishing flows of the Curren Tunnel or headwaters of Billingsley Creek." 64 In other words, the Director concluded that
the Application is not in the public interest because it will not affect the
public water supply.
Under the plain language of "local public interest" as defined by Idaho
Code §42-203B(3), the Director cannot find that an application will not affect the public water resource, and at the same time conclude it will be detrimental to the local public interest. By so doing, the Final Order violates
the statute.
The Director attempted to further justify his public interest ruling by
arguing "it is inconsistent with local public interest and inappropriate for

62

Idaho Code§ 42-202B(3).

63

R. Vol. 2, p. 364.

64

R. Vol. 2, p. 364.
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the Districts to exercise their power of eminent domain as a vehicle to obtain a water right for mitigation wholly located on land owned by
Rangen." 65 Again, however, the Director's concern about mitigation rights
being located wholly on the senior's property goes beyond the definition of
local public interest set forth in Idaho Code§ 42-202B(3) since the issue
has no effect on the public water resource. Moreover, the Director does not
have legal authority to determine what is an appropriate use of eminent
domain; thus, this ruling is "in excess of the statutory authority of the agency" in violation of Idaho Code§ 67-5279(3)(b).
The Final Order additionally states that the Districts should not be able
to "dictate how mitigation water is delivered wholly within Ran gen' s facility."66 There is no evidence in the record, however, to support this finding.
The Districts have no intention of dictating how Rangen uses mitigation
water. Their intent is simply to deliver water to Rangen to use in its fish
hatchery it as it sees fit.
The Application will in reality have only a positive effect on the local
community. Because it proposes a non-consumptive use, it will not diminish the Billingsley Creek water supply, yet will provide Rangen with a more
reliably supply of water, thus enhancing its ability to raise fish, and will protect groundwater rights in the area from curtailment.
It seems the real reason the Director denied the Application is because
he thinks it unfair to allow the Districts to appropriate water that Rangen
has been using without a water right due to its mistake or miscalculated
strategy in the Snake River Basin Adjudication. The Director would have
preferred that Rangen file its application to appropriate Billingsley Creek
before the Districts filed their Application, and by denying the Application

65

R. Vol. 2, p. 364.

66

R. Vol. 2, p. 264.
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can accomplish the same result. But the Director's preference as to who
files for unappropriated waters and his sense of fairness are not statutory
considerations. By attempting to fit these or other irrelevant considerations
into the definition of local public interest, as defined in Idaho Code § 4 2203A(S)(e), the Director acted "in violation of ... statutory provisions." 67
The Districts are all too familiar with the harsh realities of the priority
system, and the harsh consequences of a failure to properly protect their
interests when non-consumptive, spring-fed fish propagation rights like
Rangen's were adjudicated the SRBA. Yet, the priority system, and the
binding nature of judicial decrees, cut both ways.
The Application meets the public interest standards imposed by Idaho
Code. Therefore, the Final Order should be reversed on this point.

3. The Final Order violates the Districts' substantial rights.
In Idaho, permit applicants have a substantial right in having the governing entity properly adjudicate their applications by applying correct legal standards. 68 By ignoring abundant evidence in the record, misapplying
legal standards when exercising his discretion, and violating statutory provisions, the Director did not properly adjudicate the Application. This conduct violated the Districts' substantial rights in having their Application
properly adjudicated. It also violated their substantial rights in future property interests.

67

Idaho Code§ 67-5279(3)(a).

68

Hawkinsv. BonnevilleCnty. Bd. ofComm'rs, 151 Idaho 228,233 (2011).
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CONCLUSION

For the foregoing reasons, the Districts respectfully ask this Court to
set aside the Final Order because (i) its conclusion that the Application was
filed in bad faith is inconsistent with Idaho law, not supported by substantial evidence in the record as a whole, and/or an abuse of discretion; and
(ii) its conclusion that the Application is not in the local public interest vio-

lates applicable statutory provisions, exceeds the Director's authority,
and/ or is an abuse of discretion.

DATEDthis l8 1hdayofMay, 2018.

RACINE OLSON NYE BUDGE
& BAILEY, CHARTERED

RandallC.Budg~
T.J. Budge
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PERMIT NO. 36-16976 IN THE NAME OF
NORTH SNAKE GROUND WATER
DISTRICT, ET AL.
STATE OF IDAHO
County of Ada

)
) ss.
)

I, EMMI L BLADES. being first duly sworn upon oath, depose and say:
1.

That I am a deputy attorney general and represent the Idaho Department of Water

Resources (..IDWR'') in the above-captioned matter.
2.

That the Respondents' brief and response brief of Intervenor, Rangen, Inc. ("Rangen"),

are due June 15, 2015.
3.

That IDWR has not previously requested an extension of time in this matter.

4.

That due to other urgent intervening matters related to water rights administration and

briefing deadlines in other cases involving IDWR. counsel will not be able to complete the
Respondents' brief by the due date.
5.

That I believe an extension of ejght (8) days, to and including June 23, 2015. is a

reasonable and necessary extension.
6.

That I have communicated this request to counsel for all parties to this matter and that

counsel has agreed and stipulated to the requested extension of time.
7.

That by extending the deadline for filing the Respondents' brief and response brief of

Rangen to June 23, 2015, the reply brief deadline will be extended to July 14, 2015.
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That I am reasonably assured the Respondents' brief will be timely filed on or before

June 23, 2015, should this request be granted.

DATED this

q~

day of June 2015.

LAWRENCEG.WASDEN
Attorney General

CLIVE R. J. STRONG
Chief, Natural Resources Division

EMMIL.BLADES
Deputy Attorneys General
Idaho Department of Water Resources
SUBSCRIBED AND SWORN To before me this 4-r)- day of June 2015.

NOTARY PUBLIC FOR IDAHO
Residing at ~
• Idaho
Commission Expires: bt\ol\lw
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IN THE MATIER OF APPLICATION FOR
PERMIT NO. 36-16976 IN THE NAME OF
NORTH SNAKE GROUND WATER
DISTRICT ET AL.
· COME NOW Respondents, the Idaho Department of Water Resources ("IDWR") and
Gary Spackman, in his capacity as Director of IDWR, by and through their undersigned attorneys

of record; Petitioners North Snake Ground Water District, Magic Valley Ground Water District, and
Southwest Irrigation District, by and through their undersigned attorneys of record; and Intervenor
Rangen, Inc. ("Rangen"), by and through its undersigned attorneys of record, and move this Court

pursuant to I.A.R. 34(e) for an extension of time for filing response briefs by Respondents and
Rangen with the Court to June 23, 2015. Oral argument is not requested.
Counsel for IDWR bas contacted counsel for all parties to this matter regarding this request
for an extension of time for filing response briefs. Counsel for the other parties support this motion
and have stipulated to the same.

Th.is motion is based upon the affidavit of counsel filed herewith.

DATED this

_J_!::_ day of June 2015.
LAWRENCE G. WASDEN
Attorney General
CLIVE R. J. STRONG
Chief, Natural Resources Division

~~

EMMI L. BLADES
Deputy Attorneys General
Idaho Department of Water Resources
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DATED this _ _ day of June 2015.
MAGIC VALLEY OWD, NORTII SNAKE OWD
SOUTHWEST IRRIGATION DISTRICT

By:

u-....Y

Randall C. Budge
Thomas J. Budge

::z?.'~

DATED this _ _ day of June 2015.
RANGEN, INC.

By:.~~-~~~-----~
J. Justin May

Robyn M. Brody
Fritz X. Haemmerle
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DATED this _ _ day of June 2015.
MAGIC VALLEY GWD, NORTH SNAKE GWD
SOUTHWEST IRRIGATION DISTRICT

By:_ _ _ _ _ _ _ _ _ _ __
Randall C. Budge
Thomas J. Budge

DATED this _:j__ day ofJuae 2015.
RANOBN, INC.

B
.Ma
~~
J. y
Justin

RobynM rody
Fritz X. Haemmerle
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this .>.('-day of June 2015, I caused a true and correct
copy of the foregoing document to be filed with the Court and served on the following parties
by the indicated methods:

Original to:
SRBA DISTRICT COURT
253 3n1 AVE. NORTH
P.O. BOX 2707
TWIN FALLS, ID 83303-2707
FACSIMJLE: (208) 736-2121

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivery
(x) Facsimile
( ) E-mail

RANDALL C. BUDGE
T.J.BUDGE
RACINE OLSON
P.O. BOX 1391
POCATEILO, ID 83204-1391
rcb@racinelaw.net
tjb@racinelaw.net

(x) U.S. Mail, Postage Prepaid

J. JUSTIN MAY

(x) U.S. Mail, Postage Prepaid

MAY BROWNING
1419 W. WASHJNGTON
BOISE, ID 83702
jmay@maybrowning.com

( ) Hand Delivery
( ) Facsimile
( ) E-mail

ROBYN BRODY
BRODY LAW OFFICE
P.O. BOX554
RUPERT, ID 83350
robynbrody@hotmail.com

(x) U.S. Mail, Postage Prepaid
( ) Hand Delivery
( ) Facsimile

( ) Hand Delivery
( ) Facsimile
( ) E-mail

( ) E-mail

FRITZ HAEMMERLE
HAEMMERLE & HAEMMERLE
P.O. BOX 1800
HAILEY.JD 83333
fxh@haemlaw.com

(x) U.S. Mail, Postage Prepaid
( ) Hand Delivery
( ) Facsimile
( ) E-mail

Deputy Attorney General
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
NORTH SNAKE GROUND WATER
DISTRICT, MAGIC VALLEY GROUND
WATER DISTRICT and SOUTHWEST
IRRIGATION DISTRICT,
Petitioners,
vs.

THE IDAHO DEPARTMENT OF WATER
RESOURCES, and GARY SPACKMAN in
his capacity as THE Director of the Idaho
Department of Water Resources,
Respondents,
and
RANGEN, INC.,
Intervenor.

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 36-16976 IN THE NAME OF
NORTH SNAKE GROUND WATER
DISTRICT, ET AL.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2015-083

ORDER ON STIPULATION
FOR EXTENSION OF TIME TO
FILE RESPONSE BRIEFS

On June 5, 2015, the parties filed a Joint Motion and Stipulation requesting the Court to
extend the time for the filing of response briefs by the Respondents and Intervenor to June 23,
2015.

ORDER ON STIPULA T!ON FOR EXTENSION OF TIME
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Therefore, IT IS ORDERED that the Joint Motion and Stipulation dated June 5, 2015, is
hereby granted.
IT IS FURTHER ORDERED that the deadline for the filing ofresponse briefs by the
Respondents and Intervenor is hereby extended to June 23, 2015.
Dated:

J

Vl,I\..L,

1\

1 -Z. o 1'-S"" •

ORDER ON STIPULATION FOR EXTENSION OF TIME
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER ON
STIPULATION FOR EXTENSION OF TIME TO FILE RESPONSE BRIEFS was
mailed on June 11, 2015, with sufficient first-class postage
to the following:

RANGEN INC
Represented by:
FRITZ X HAEMMERLE
HAEMMERLE LAW OFFICE
PO BOX 1800
HAILEY, ID 83333
Phone: 208-578-0520

THOMAS J BUDGE
201 E CENTER ST
PO BOX 1391
POCATELLO, ID 83204-1391
Phone: 208-232-6101

IDAHO DEPARTMENT OF WATER
Represented by:
GARRICK L BAXTER
DEPUTY ATTORNEY GENERAL
STATE OF IDAHO - IDWR
PO BOX 83720
BOISE, ID 83720-0098
Phone: 208-287-4800
RANGEN INC
Represented by:
J JUSTIN MAY
1419 W WASHINGTON
BOISE, ID 83702
Phone: 208-429-0905
MAGIC VALLEY GROUND WATER
NORTH SNAKE GROUND WATER
SOUTHWEST IRRIGATION DISTRICT
Represented by:
RANDALL C BUDGE
201 E CENTER ST STE A2
PO BOX 1391
POCATELLO, ID 83204-1391
Phone: 208-232-6101
RANGEN INC
Represented by:
ROBYN M BRODY
BRODY LAW OFFICE, PLLC
PO BOX 554
RUPERT, ID 83350
Phone: 208-434 2778
MAGIC VALLEY GROUND WATER
NORTH SNAKE GROUND WATER
SOUTHWEST IRRIGATION DISTRICT
Represented by:
ORDER
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
NORTH SNAKE GROUND WATER
DISTRICT, MAGIC VALLEY GR01JND
WATER DISTRICT and SOUTHWEST
IRRIGATION DISTRICT,

Case No. CV-2015-083

Petitioners,

JUN 2 3

vs.
THE IDAHO DEPARTMENT OF WATER
RESOURCES and GARY SPACK.1,1AN in bis
capacity as Director of the Idaho Department of
Water Resources,
Respondents,
and

RANGEN, INC.,
Intervenor.
IN THE ~V\TTER OF APPLICATION FOR
PERMIT NO. 36-16976 IN THE NAME OF
NORTH SNAKE GROUNDWATER
DI§TRICT, ET AL.

RANGEN, INC.'S RESPONSE BRIEF
On Review from the Idaho Depa.1:ment of Water Resources
Honorable Eric J. Wildman, Presiding
ATTORt'\!EYS FOR RANGEN, INC:
Robyn M. Brody (ISB No.
5678)
Brody Law Office, PLLC
P.O.Box 554
Rupert, ID 83350
Telephone: (208) 434-2778
Facsimile: (208) 434-2780

Fritz X. Haemmerle (ISB No.
3862)
Haemmerle Law, PLLC
PD.Box 1800
Hailey, ID 83333
Telephone: (208) 578-0520
Facsimile: (208) 578-0564

J. Justin May (ISB No. 5818)
May, Browning & May,
PLLC
1419 W. Washington
Boise, Idaho 83 702
Telephone: (208) 429-0905
Facsimile: (208) 342-7278

robynbrody@hotmail.com

fxh@haemlaw.com

jmay@rnaybrov,1ning.com
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I.

STATEMENT OF THE CASE

Tiris Appeal involves the denial of an Application to appropriate water right 36-16976 filed
by the North Snake Ground Water District, Magic Valley Ground Water District, and Southwest
Irrigation District (collectively, the "Districts" or "GWDs"), The GWDs' Application seeks to
appropriate talus slope water that Rangen has been diverting and using to raise fish since 1962.
The designated place of use (POU) and point of diversion (POD) are located wholly on Rangen's
property. In fact, the GWDs seek to use Rangen's own Bridge Diversion and propose merely to
assign the permit to Rangen for Rangen to perfect it by raising fish in Rangen's own facility. The
purpose of the application is purportedly to mitigate for depletions caused by ground water
pumping. Yet the Application provides no new water to Rangen or any other seniors on Billingsley
Creek that continue to suffer shortages while at the same time allowing continued depletions and
injury to continue. The Director of the Idaho Department of Water Resources ("IDWR") denied
the Application because he concluded that (1) the permit Application was tiled in bad faith; and
(2) the Application is not in the Local Public Interest. The GWDs filed an appeal of that Decision.
The Director's denial of the Application for these reasons stated by the Director. The denial should
also be affirmed because denial was appropriate for several additional reasons that were
erroneously rejected by the Director.

A.

COURSE OF PROCEEDINGS BELOW

Rangen adopts the Procedural History as cited by the GWDs in the Districts' Opening

Brief
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B.

STATEMENT OF FACTS

1.

On April 3, 2013, seven different GWDs filed an Application for Permit No. 36-

16976. (R, Vol.1,p.1-4). TheApplicationwasamendedseveraltimes. (R, VoL l,p.14-17;8386).
2.

The Application included two purposes of use: fish propagation and mitigation.

(Id.). The stated intent of the GWDs when they applied for the permit was to obtain the permit

and assign the permit to Rangen for Rangen lo perfect the water right. (Tr. p. 75, I. 19-25; p. 76,

I. 1-7).
3.

The Application stated a place of use (POU) and point of diversion (POD) entirely

located on Rangen's real property. The G\VDs stipulated that "Rangen oVvns the property, place
of use, and point of diversion.'' (Tr. 246, I. 13-14).
4.

The GWDs did not have the consent or authority to perfect the water they sought

to appropriate using Rangen's property. (Exh. 113-14). (Tr. p. 246, I. 21-25).
5.

The GWDs proposed to use Rangen's existing diversion works, the same diversion

works it had been using for fifty (50) years, to develop its permit. (Tr. 85, L 1-21 ).
6.

The GWDs have taken no steps or taken any "action" to gain possessory use of

Rangen's property. The GWDs did file a Notice of Eminent Domain ("Notice"), but the Notice
only refers to access and rights of way. The Notice does not indicate that the GWDs sought to
obtain any fee title or occupancy use ofRangen's property, uses which were necessary to perfect
the Application.

(Exh. 1014). Even if the Notice had referred to an intent to obtain title to

Rangen's Bridge Diversion or other portions of Rangen's facility, the GWDs do not have the
authority to accomplish such a taking.
7.

1be GWDs' Application was executed by "Thomas J. Budge, Attorney." At the

time the Application was filed, there was no Power of Attorney or corporate resolution giving Mr.
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Budge the authority to execute the Application on behalf of the GWDs. (See, Exh. 1000, 1004).
~o addresses for the Applicant GWDs were listed on the Application. ([d.)
8.

The Water Master submitted a letter recommending denial of the GWDs

Application. (Exh. 2042).

U.

ADDITIONAL ISSUES ON APPEALl

1.

The GWDs' Application is speculative.

2.

A water right cannot be perfected by mere delivery of water.

3.

"Mitigation", by itself, without any identifying beneficial use does not describe a

water right in a way that it can be evaluated or enforced.
4.

The Application should have been denied on the additional basis that is was

incomplete.
III.

STANDARD OF REVIEW

Idaho Code § 67-5279 governs judicial review of agency decisions. The District Court
shall affirm the agency:
[U]nless it finds that the agency's findings, inferences, conclusions, or decisions
are: "(a) in violation of constitutional or statutory provisions; (b) in excess of the
statutory authority of the agency; (c) made upon unlawful procedure; (d) not
supported by substantial evidence on the record as a whole; or (e) arbitrary,
capricious, or an abuse of discretion."

In the Distribution of Water to Various Water Rights, 155 Idaho 640, 647, 315 PJd 828, 835
(2013) (quoting Clear Springs Foods, Inc. v. Spackman, 150 Idaho 790, 796, 252 PJd 71, 77
(2011)). "An action is capricious ifit was done without a rational basis. It is arbitrary ifit was

1 Rangen is not seeking a reversal of the Director's Decision on the GWDs Application. However, there

are parts of the Director's Decision to which Rangen has issue. A party to an appeal may raise additional
issues in its Response provided that party is not seeking any reversal of the agency decision. IAR 1S(a).
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done in disregard of the facts and circumstances presented or without adequate determining
principles." American Lung Ass 'n ofIdaho/Nevada v. State, Department ofAgriculture, 142 Idaho
544, 130 P.3d 1062 (2006), citing Enterprise, Inc. v. Nampa City, 96 Idaho 734, 536 P.2d 729
(1975).
The "agency shall be affinned unless substantial rights of the appellant have been
prejudiced." l.C. § 67-5279(4).
IV.

ARGUxlENT

A.
The Director's conclusion that the application was filed in bad faith is
supported by substantial evidence and his fmdings do not constitute an abuse of
discretion.

The Director concluded that the Application was filed in bad faith. The Director found as
follows:
26. The District's Application was filed in bad faith because, for a majority of the
quantity of water sought to be appropriated, there is a threshold impediment to
"completion of the project." To perfect a project for a water right, there inherently
must be completion of works for beneficial use. The testimony of Lynn Carlquist
quoted above demonstrates the Districts' intent at the time of filing the Districts'
Application was to simply obtain the Permit and assign it to Rangen to perfect by
utilizing the water in the Rangen facility the way Rangen has done for the last fifty
years. The initial filing by the Districts did not contemplate any construction of
works and completion of any project. Furthermore, even at this point, with respect
to at least 8.0 cfs of the 12 cfs the Districts propose for appropriation, Rangen will
continue to divert through its existing Bridge Diversion. There is no "project" and
consequently cannot be a "completion of the project" for the 8.0 cfs, because the
8.0 cfs will be diverted through the existing Bridge Diversion without any
construction of a project or any completion of works for beneficial use. The
Districts' Application fails the bad faith test based on the threshold question of
whether there will be a project, and whether there will be any construction of works
for perfection of beneficial use.
(R, Vol. 2, p. 362).
The Director recognized the essential problem with the GWDs' Application. The GWDs
do not propose to do anything. The G\VDs do not propose to build diversion works or divert the

water. Rangen will simply continue to divert the water at its Bridge Diversion as it has for over
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50 years. The GWDs do not propose to convey the water anywhere. The water will continue to
flow through Rangen's facility as it has for over 50 years.

The GWDs do not propose to

beneficially use the water. Rangen will continue to use the water to raise fish in its research
hatchery as it has done for over 50 years.
The GWDs only proposed contribution is the filing of the Application itself.

Lynn

Carlquist candidly admitted that once the Application was filed the GWDs intended to simply
assign it to Rangen to perfect. Testif';,ring on behalf of the GWDs, Carlquist stated that the GWDs
did not propose any "project" of their own to perfect the Application. Rather, it was the intent of
the GWDs at filing to simply take and use Rangen's existing facilities to force Rangen to perfect
a water right on behalf the GWDs. The GWDs' proposal at filing was simply to assign the permit
for Rangen for it to perfect the Application on the GWDs' behalf:

Q.

And when I asked you last time [at your deposition], you told me that it was your
intent it obtain the permit and then assign the permit to Rangen for us to perfect;
correct?

A.

Well, that would be the easiest way for us to perfect it, if they would agree to that.

Q.

Okay. So you would be taking advantage ofRangen's existing fish facility that it
built, correct, to do that?

A.

Yes.

Q.

You would be taking advantage of the diversion apparatus that Rangen has built
and has had in place for 50 years to do that; correct?

A.

That's correct.

(Tr. p. 75, I. 23-25; p. 76, I. 1-11).

The G\\'Ds argue that there is nothing in the rules which requires actual "construction."

Districts' Opening Brief, p. 16. This argument misses the point. There must be a proposed project
to divert and beneficially use water that can be completed. The Application the GWDs filed did
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not propose any such project Essentially, the GWDs proposed to watch Rangen continue to divert
and beneficially use the water. In this context, the conclusion that the GWDs did not have a
"project" or that the Application did not contemplate a "completion of the project" is supported by
the record.
The Appropriation Rules contemplate that an Applicant have a "project" of some kind to
complete in order to perfect a water right See, IDAPA 37.03.08.45.c. This is not an instream
water use. Accordingly, a "project" is necessary to divert water. The term "project'' is used
throughout the Appropriation rules. The definition of "project works" contemplates the creation
of construction of some apparatus to divert water.
14.
Project Works. A general term which includes diversion works,
conveyance works, and any devices which may be used to apply the water to the
intended use. Improvements which have been made as a result of application of
water, such as land preparation for cultivation, are not a part of the project works.

IDAPA 37.03.08.010.14. In this case, when the GWDs filed their application, there was
no such "project" contemplated.
The Director is intimately familiar with the unique situation that led to the filing of the
GWDs' Application. The GWDs' Application was filed in an attempt to take advantage of a
dispute that arose during Rangen's 2011 delivery call regarding whether the source ofRangen's
existing water rights included the talus slope and head of Billingsley Creek that is at issue with the
G\VDs' Application in the present action. On April 3, 2013, the Director heard oral argument on
a motion for summary judgment regarding this issue.
15. Following oral argument on this issue, the Director expressed concern that the
spe-eific reference to Curren Tunnel as the source for Rangen's water rights might
prevent a delivery call for any water diverted by Rangen from both springs located
below Curren Tunnel and from Billingsley Creek Whether Rangen's water rights
authorize the diversion of water from Billingsley Creek became an issue of both
fact and law in the Rangen Deli very Call. See Source Order at 6-7.
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16. The Districts filed the Districts' Application with the Department on April 3,
2013, the day of oral argument for the Source Motion before the Director.
(R., Vol. 2, p. 351).
20. In the Curtailment Order, the Director stated:
15. The source for water right nos. 36-02551 and 36-07694 is the Curren Tunnel.
The point of diversion for both water rights is described to the 10 acre tract:
SES WNW Sec. 32, T7S, RI 4E. While Rangen has historically diverted water from
Billingsley Creek at the Bridge Diversion located in the SWSWNW Sec. 32, T7s,
$14E, Rangen's SRBA decrees do not identify Billingsley Creek as a source of
water and do not include a point of diversion in the SWSWNW Sec. 32, T7S, R l 4E.
A decree entered in a general adjudication such as the SRBA is conclusive as to the
nature and extent of the water right. Idaho Code § 42-1420. Administration must
comport with the unambiguous terms of the SRBA decrees. Because the SRBA
decrees identify the source of the water as the Curren Tunnel, Rangen is limited to
only that water discharging from the Curren Tunnel. Because the SRBA decrees
list the point of diversion as SESW:'.'-1\V Sec. 32, T7S, Rl4E, Rangen is restricted to
diverting water that emits from the Curren Tunnel in that 10-acre tract. Ex. 1008
at 32.
21. On February 3, 2014, Rangen filed application to appropriate water nos. 3617002. Application no. 36-17002 seeks a water right for 59 cfs. Application no.
36-17002 identifies the same point of diversion as the Districts' Application.

(R., Vol. 2, p. 353). Rangen's application for permit no. 36-17002 was approved on January 2,
2015, for 28.1 cfs for fish propogation, with a priority date of February 3, 2014. (R., Vol. 2, p.
353, FN4).
With this context, the Director examined the GWDs' intent and motivation for filing this
Application when examining the local public interest:
34. Approval of the Districts' Application would establish an unacceptable
precedent in other delivery call proceedings that are or may be pending. In the
Rangen Delivery Call, the Director determined that certain ground water users were
causing material injury to Rangen by reducing flows from the Curren Tunnel and
that junior-priority water rights would be curtailed if mitigation was not provided
to Rang en. The Districts' [sic] originally proposed assigning the Permit to Rangen
as part of IGWA's first mitigation plan. See Amended Final Order Approving in
Part and Rejecting in Part IGWA 's Mitigation Plan; Order Lifting Stay Issued
February 21, 2014; Amended Curtailment Order. The Director noted at that time
"IGWA's water right application could be characterized as a preemptive strike
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against Rangen to establish a prospective priority date earlier than any later
prospective priority date borne by a Rangen application." Id. While a race to file
an application to appropriate water does not itself establish that the Districts'
Application is not in the local public interest, the Districts' Application attempts to
establish a means to satisfy the required mitigation obligation by delivering water
to Rangen that Rangen has been using for fifty years. The Districts' Application is
the epitome of a mitigation shell game. The Districts' Application brings no new
water to the already diminished flows of the Curren Tunnel or headwaters of
Billingsley Creek. It is not in the local public interest to approve such an
application.
(R., Vol. 2, p.364.)

Based on the evidence in the record and the unique situation presented by this Application,
the Director's legal and factual conclusions that the Application was filed in bad faith are supported
by substantial and competent evidence in the record. Therefore, the Director's conclusions are
binding on the Court.

Wilkinson v. State, 151 Idaho 784, 264 P.3d 680 (Ct.App. 2011).

Furthermore, the Court cannot substitute its judgment for that of the agency on questions of fact
involving the weight of particular evidence. Woodfield v. Board of Professional Discipline, 127
Idaho 738,905 P.2d 1047 (Ct.App 1995).
For all these reasons, the Director's conclusion that the Application was filed in bad faith
should be affirmed.
B.
The Director's conclusion that the application does not satisfy the local
public interest is supported by substantial e>'idence in the record.

The Director held that the Application was not in the local public interest. The "local
public interest" is defined as "the interest that the people in the area directly affected by a proposed
water use have in the effects of such use on the public water resource." l.C. §42-202B. "The
determination of what elements of the public interest are impacted, and what the public interest
requires, is conunitted to Water Resources' sound discretion." Shokal v. Dunn, 707 P.2d 441,450,
I 09 Idaho 330,339 (Idaho 1985). In this case, the G\VDs have urged a narrow definition of"local
public interest" that is not supported by the definition under Section 42-203B(2), and ignores the
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fact that the tenn "local public interest" can be defined broadly by the Director as set forth in
Shokal.
In this case, the Director's rationale that this Application does not satisfy any mitigation
requirements requires almost no additional comment. The Director concluded that allowing the
G\VDs to use the talus slope water for mitigation, the same water Rangen had been using for fifty
(50) years, would not be in the local public interest.
34. Approval of the Districts' Application would establish an unacceptable
precedent in other delivery call proceedings that are or may be pending . .. The
Director noted at that time "IGWA's water right application could be characterized
as a preemptive strike against Rangen to establish a prospective priority date earlier
than any later prospective priority date borne by a Rangen application." Id. While
a race to file an application to appropriate water does not itself establish that the
Districts' Application is not in the local public interest, the Districts' Application
attempts to establish a means to satisfy the required mitigation obligation by
delivering water to Rangen that Rangen has been using fur fifty years. The
Districts' Application is the epitome of a mitigation shell game. The Districts'
Application brings no new water to the already diminished flows of Curren
Tunnel or headwaters of Billingsley Creek. It is not in the local public interest
to approve such an application.
(R, Vol. 2, p. 364). (Emphasis added).
To reverse the Director's conclusion would allow juniors to satisfy their mitigation
obligations without providing a single molecule of new water; while at the same time, allowing
juniors to continue pumping water unabated to the detriment of senior water users. It is not in the
local public interest to approve a water right for mitigation based upon the further appropriation
of the already depleted water resource.
C.

The GWDs' Application is speculative.

The Director did not rule on Rangen's speculation arguments "because the Director
concluded that the Districts' Application was filed in bad faith." (R, Vol. 2, p. 362). Nonetheless,
the Application is also speculative and void under Department rules. Gnder IDAPA
37.03.08.045.0 l .b, "[sJpeculation for the purpose of this rule is an intention to obtain a permit
RANGEN INC.'S RESPONSE BRIEF-11
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to appropriate water without the intention of applying the water to beneficial use ... "
(Emphasis added). The general rule regarding speculative applications for pennits is that an
appropriator must be the actual appropriator or it must have some agency relationship with the
party who is actually appropriating the water. Colorado River Water Conservation District v.
Vidler Tunnel Water Company, 594 P .2d 566 (Colo. 1979); see e.g., Bacher v. State Engineer of
Nevada, 146 P.3d 793, 799 (Nev. 2006). The doctrine "addresses the situation in which the
purported appropriator does not intend to put water to use for its own benefit and has no contractual
or agency relationship with one who does." Id. at 799, citing Three Bells Ranch v. Cache La
Poudre, 758 P.2d 164, 173 n. 11 (Colo. 1988). Here, the GWDs are not the appropriators, and they
have no agency relationship with Rangen to perfect the water right on their behalf.
The G\.VD Application designates a POU and POD that are wholly located on Rangen's
property. Because the GWDs do not own the POU or POD designated in their Application, their
Application is void on its face. The long-standing rule in Idaho and most every other jurisdiction
with respect to perfecting a water right on property not owned by the water user is as follows:

It is quite generally held that a water right initiated by trespass is void. That is to
say, one who diverts water and puts it to a beneficial use by aid of a trespass does
not, pursuant to such trespass, acquire a water right. Any claim of right thus initiated
is void.
Lemmon v. Hardy, 95 Idaho 778,780,519 P.2d 1168 (1974), citing Bassett v. Swenson, 51 Idaho
256, 5 P.2d 722 (1931). See also, Joyce Livestockv. US.A., 144 Idaho 1, 18, 156 P.3d 502, (2007);
Branson v, Miracle, 107 Idaho 221,227,687 P.2d 1348 (I984).
Under this rule, the Court in Lemmon held that the "[!Jack of a possessory interest in the
property designated as the place of use is speculation. Persons may not file an application for a
water right and then seek a place for use thereof." Id. at 781. (Emphasis added). To the extent an
application is filed without a possessory rig.'it in the place of use, the application is void.
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Furthermore, as previously argued, the G\VDs have no way of obtaining the type of possessory
interest to truce Rangen's bridge diversion or to place a pump station on Rangen's property, under
their limited eminent domain authority under LC. § 42-5224(13).
The GWDs argue that they have the ability to condemn an easement to use the existing
Bridge Diversion or to condemn an easement to install its own head gate adjacent to the Bridge
Diversion. Districts' Opening Brief, p. 15. There are several problems \I.1th this argument. First,
the Districts never had a plan to install their own bridge diversion. Their Rule 40.05 Disclosures
indicates that they intended to use the "existing head gate (the "bridge diversion") on Billingsley
Creek." (R, Vol. I, p. 92).
Second, as to delivering water using a pump from the bridge diversion pond, Wayne
Courtney, testifying on behalf of Rangen at the hearing on the Application, stated that Rangen
never had a pump station to the small raceways and never desired such a pump station. (Tr. p.
248, I. 7-18). Essentially, the GWDs seek to force Rangen to use a pump station it never had or
never desired.
Finally, the G\VDs' proposal that they can condemn either the existing bridge diversion or
property to build a pump station ignores the GWDs limited eminent domain powers. The ability
to condemn property is outlined under Idaho's condemnation statutes. Those statutes specify the
three distinct property interests which may be obtained by eminent domain. These three interests
are as follows:
7-702. ESTATES SUBJECT TO TAKING. The following is a classification of the
estates and rights in lands subject to be taken for public use:

1. A fee simple, when taken for public building., or grounds, or for
permanent buildings, for reservoirs and dams and permanent flooding occasioned
thereby, or for an outlet for a flow, or a place for the deposit of debris or tailings of
a mine.
2. An easement, when trucen for any other use.
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3. The right of entry upon, and occupation of, lands, and the right to take
therefrom such earth, gravel, stones, trees and timber as may be necessary for some
public use.
LC. § 7-702.
The GWDs' condemnation authority is not so broadly defined to include the three
"bundles" of property rights which are subject to eminent domain proceedings under Section 7702. Rather, the Board of a Ground Water District can only:
... exercise the power of eminent domain in the manner provided by law for the
condemnation of private property for easements, rights of way, and other rights of
access of to property necessary to the exercise of the mitigation powers herein
granted, both within and without the district.
LC. § 42-5224(13). (Emphasis added). Section 42-5224(13) expressly and unequivocally limits
Ground Water Districts' eminent domain powers to situations where they are obtaining easements,
rights of way or other rights of access. It does not grant the Districts the power to condemn and
take fee title possession of property (i.e., take Rangen' s bridge diversion or to occupy its property
to construct a pump station). The GWDs' limited condemnation authority was recognized in this
very case. The Hearing Officer held that GWDs did not have the ability to gain any fee title interest
to Rangen's property, or to otherwise occupy its property. (R, Vol. 2, p. 269). This finding was
not appealed by the GWDs. (R, Vol. 2, p. 313-319).
Finally, even if the GWDs had authority to take or occupy property, which they do not
have, there was no showing in the record that the GWDs had taken the necessary steps to perfect
a fee title or possessory interest in Rangen's property. IDAPA 37.03.08.040.05.e reads as follows:
i. The applicant shall submit copies of deeds, leases, easements or applications for
rights-of-way from federal or state agencies documenting a possessory interest in
the lands necessary for all project facilities and the place of use or if such
interest can be obtained by eminent domain proceedings the applicant must
show that appropriate actions are being taken to obtain the interest. Applicants
for hydropower uses shall also submit information required to demonstrate
compliance with Sections 42-205 and 42-206, Idaho Code.
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ii. The applicant shall submit copies of applications for other needed permits,
licenses and approvals, and must keep the department apprised of the status of the
applications and any subsequent approvals or denials.
IDAPA 37.03.08.040.05.e. (Emphasis added).
Again, the POD and POU for the Application are located on Rangen's property. The GWDs
did submit a. Notice of Intent to Exercise the Power of Eminent Domain. (Exh. 1014). There is
nothing in the Notice indicating that the GWDs intended to condemn property to build a pump
station or to condemn Rangen's pre-existing bridge diversion at the head of Billingsley Creek to
divert water it is been using since 1962.
For all these reasons, the Director's determination that the GWDs' Application was filed
in bad faith should be affirmed for the additional reason that the Application was speculative.

D.

A water right cannot be perfected by mere delivery of water.

The Director erred in finding that a water right can be perfected by the mere delivery of
water. The Director found that that the POU for the GWDs' Application is where the "water is
injected into Rangen's infrastructure."
13. The Hearing Officer correctly determined that, when, as here, a proposed
mitigation use "involves diverting water from a separate source to deliver the water
directly to a senior water right holder on a diminished source ... mitigation occurs
when water is injected into the infrastructure of the senior water right
holder." Preliminary Order at 11. As the Hearing Officer explained, the mitigation
use proposed by the districts will "accomplish mitigation by delivering water to
Rangen at the Bridge Di version and at the pipeline coming from the Ran gen Box
to the facilities on the south side of Billingsley Creek." Id. The appropriate place
of use for the Districts' proposed mitigation is where water is delivered into the
Rangen infrastructure. Those areas of delivery are included within the proposed
place of use described in the Districts' Application.

(R, Vol. 2, p. 359).

The sole evidence at the hearing was that the beneficial use takes place in the raceways of
Rangen's facility.

The GWDs identified the raceways as the POU in its Application.
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previously indicated, the GWDs' own expert, Scott King, also testified that the POU takes place
in the raceways. The Hearing Officer found that Mr. King testified "that the beneficial use of
mitigation would occur throughout the raceways at the Rangen facility and that the mitigation
beneficial use would end where water is returned to Billingsley Creek." (R, Vol. 2, p. 272).
Despite the evidence adduced during the hearing, the Hearing Officer relied on IGWA's
post-trial briefing wherein IGWA argued that the mitigation takes place "at the point where water
is delivered to Rangen." Id. In relying on IGWA's briefing, rather than the record, the Hearing
Officer violated the Department's own procedural rules. Contested hearings on Applications are
governed by the Department's Procedural Rules. "Findings of fact must be based exclusively on
the evidence in the record of the contested case and on matters officially noticed in that
proceeding." IDAP A 37.01.01.712.01. Briefs are not evidence. See, IDAPA 37.01.01.600- 606.
The only evidence in the record is that the beneficial use occurs in the raceways.
Even if the Hearing Officer could conclude, as a matter of law, that the mitigation use
occurs at the point where water is injected into Rangen's facility, such a ruling ignores fundamental
principles ofldaho water law. The most fundamental law is that water must be used for a beneficial
use, and that a water right is not obtained unless there is a diversion and application of water to a
beneficial use. The Idaho Supreme Court in United States v. Pioneer Irrigation Water District,
144 Ida.11.o I 06, 113, 157 P .3d 600 (2007), stated:
A common theme throughout [Idaho water law] is the recognition of the connection
between beneficial use of water and ownership rights. The underlying principle of
the state law, which requires application of the water to beneficial use before a
water right is perfected, is the same, In Idaho the appropriator must apply the water
to a beneficial use in order to have a valid water right under both the constitutional
method of appropriation and statutory method of appropriation. Basinger. 36 Idaho
at 598, 211 P. at 1086-87; LC. §§ 42-217 & 42-219. The requirement
of beneficial use is repeatedly referred to throughout the Idaho Code.

*

•

*
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Further, LC. § 42-104 states, "The appropriation must be for some useful or
beneficial purpose, and when the appropriator or his successor in interest ceases to
use it for such purpose, the right ceases." Idaho Code§ 42-201(1) provides in part:
"All rights to divert and use the waters of this state for beneficial purposes shall
hereafter be acquired and confirmed under the provisions of this chapter and not
otherwise .... Such appropriation shall be perfected only by means of the application,
permit and license procedure as provided in this title." As previously noted, in order
to obtain a licensed water right in Idaho one must prove that the water has been
applied to a beneficial use. LC. § 42-217. The districts act on behalf of the
landowners within the districts to put the water to beneficial use. It is
that beneficial use that determines water right ownership.

Id. at 144 Idaho 113.
In this case, under all well-established rules of appropriation, the mere delivery of water can
never constitute a "beneficial use" of water. Vv'hether or not "mitigation" can be considered a
beneficial use, the mere delivery of water to a place of use is not a beneficial use of water. Idaho
water law always speaks in terms of"delivery and use" of water. Without both delivery and use
of water, a beneficial use never occurs. Id.; IDAHO CONS., Art. X'I, Section 3; Nielsen v. Parker,
19 Idaho 727, 115 P. 488(1911); Furey v. Taylor, 22 Idaho 605, 127 P. 676 (1912); Cant/in v.

Carter, 85 Idaho 179,397 P.2d 761 (1964).
Finally, even if a water right could be perfected without any application to a beneficial use,
the Director erred in concluding that the proposed mitigation is lawful. The Hearing Officer
concluded that there were three types of "compensation mitigation." Again, without citation to
any authority, it is anyone's guess how these three "compensation mitigation" uses were
authorized or created.

At any rate, the Hearing Officer concluded that the "compensation

mitigation" proposed by the GWDs is the "first type" of compensation mitigation.
The first type of compensation mitigation involves providing water directly to a
senior water user owning water rights on a source that has been diminished by
junior water users. Mitigation water is diverted from a separate source and
delivered directly into the senior water user's system.
(R, Vol. 2, p. 271 ).
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The water coming from the Martin Current Tunnel (MCT) and the water forming the
headwaters to Billingsley Creek do not constitute separate sources of water. The water coming
from the MCT, along with other springs located on the talus slope, ultimately form the headwaters
of Billingsley Creek which is then diverted at Rangen's pre-existing bridge diversion. (Exh. I 016,
page 5). This being the case, the water coming from the MCT and Billingsley Creek are not
different sources of water. (R, Vol. l, p. 102). Billingsley Creek is a single source of water, which
is fed by spring sources located on the talus slope, one of which is the MCT. 1t is an impossible
stretch to conclude that the water coming from Billingsley Creek, which is the source for this
Application, is a "different source" of water than the MCT.
The GWDs propose to mitigate with water from the same diminished spring source of
water (i.e. water coming from the talus slope, whether it be from the MCT or individual spring
sources on the slope). Any finding that these are "separate sources" is not supported by any
competent evidence.

E.
"Mitigation", by itself, without any identifying beneficial use does not
describe a water right in a way that it can be evaluated or enforced.
There must be a diversion and application of water to a beneficial use to perfect a water
right. "Mitigation" does not describe a beneficial use. Rather it describes the motivation of the
applicant for a water right.

The word "mitigation" does not describe how a water right will be

used in any manner. The failure to identify an actual use makes it impossible to evaluate an
application for a permit under the Idaho Code Section 42-203A(5) factors. In order to evaluate
the Application, more information is necessary. For instance, there is no way to tell from a
description of mitigation whether the use of the water will be consumptive or not. Similarly, there
is no way to tell when and if a water right application has been perfected without knowing how it
will be used. The additional information that is needed is how the right would actually be used.
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In order to evaluate the GWD Application, another use, "fish propagation," had to be
assumed with, and added to, the "mitigation" use. The entire evaluation by the GWDs' experts
assumed the "mitigation" use was, in fact, for "fish propagation." Scott King admitted this fact:
Q.

Okay. Is it your opinion, then, all's they have to do is obtain unappropriated water
under a permit and do nothing else and it's perfected?

A.

No.

Q.

Then how is this water right perfected?

A.

The water right's perfected by using it for beneficial use within the facility.

Q.

Okay. And you understand -- that's clear that's your testimony, that's how this water
right gets perfected?

A.

That's my understanding of how this water right would be perfected, yes.

Q.

All right. So someone's got to file a proof of beneficial use that says the water right
is in fact used within the facility for a beneficial purpose, which is, I take it, fish
propagation?

A.

Correct.

(Tr. p. 233-34).
The hearing officer's analysis of this Application illustrates the potential absurdity of
allowing the beneficial use of a water right to be described as "mitigation." Although this
Application was ultimately denied by the Director due to bad faith and the local public interest,
the Application was initially granted by the hearing officer, but only for "mitigation." The
Applieation stated proposed beneficial uses of"fish propagation" and "mitigation." The hearing
officer analyzed both purported beneficial uses utilizing the factors in LC. § 42-203A. The Hearing
Officer's analyses for both "mitigation" and "fish propagation" assumed that the water would
actually be used for fish propagation. Yet despite the fact that the manner in which the water
would be used was identical, the hearing officer granted the water right for"mitigation," but denied
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the water right for "fish propagation." (R., Vol. 2, p. 276.) The Director's Final Order in this case
would have allowed this absurd result to stand in the absence of his finding with regard to bad faith
and the local public interest
The Director's findings regarding bad faith and the local public interest were correct and
should be affirmed. Those findings, however, should have been unnecessary. Even if this Court
were to reverse the District Court on both of those issues, the Director's denial of the Application
should be affirmed on the alternative ground that "mitigation," by itself, is not a recognized
purpose of use, and, such a right cannot be perfected. A water right where the motivation of the
applicant is to mitigate must be evaluated and perfected in the same manner and under the same
criteria as any other application to appropriate water for the actual beneficial use to which the
water will be put.
F.
The Application should have been denied on the additional basis that is was
incomplete.
The Director concluded that the Application was complete. (R, Vol. 2, p. 360). The
Districts' Application should not have been accepted because it was incomplete. The Application
was not complete because there was no evidence that the Application was executed properly.
IDAPA 37.03.08.035.0Ld provides that all applications for a water right:
shall include all necessary information as described in Rule Subsection 035.03. An
application for permit that is not complete as described in Rule Subsection 035.03
will not be accepted for filing and will be returned along with any fees submitted to
the person submitting the application. No priority will be established by an
incomplete application.
IDAPA 37.03.08.035.01.d (Emphasis added).
Along with being returned, an incomplete application is not entitled to a priority date. A
priority date is only established when an application "is received in complete form." IDAPA
37.03.08.035.02.b.; Lemmon v. Hardy. supra. at p. 781.
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One of the requirements for a complete application is a duly authorized signature on the
Application. In pertinent part, IDAPA 37.03.08.035.03.b requires:
i. The name and post office address of the applicant shall be listed. If the
application is in the name of a corporation, the names and addresses of its directors
and officers shall be provided. If the application is filed by or on behalf of a
partnership or joint venture, the application shall provide the names and addresses
of all partners and shall designate the managing partner, if any.

*

*

*

xii. The application form shall be signed by the applicant listed on the
application or evidence must be submitted to show that the signatory has
authority to sign the application. An application in more than one ( l) name shall
be signed by each applicant unless the names are joined by "or" or "and/or."
xiii. Applications by corporations, companies or municipalities or other
organizations shall be signed by an officer of the corporation or company or an
elected official of the municipality or an individual authorized by the
organization to sign the application. The signatory's title shall be shown with the
signature.

*

*

*

xiv. Applications may be signed by a person having a current "power of attorney"
authorized by the applicant. A copy of the "power of attorney" shall be included
with the application.
IDAPA 37.03.08.035.03.b (Emphasis added).
Here, the Application was signed by "1bomas J Budge, Attorney." There is no indication
from the face of the Application as to whom Mr. Budge represented. He does not indicate
specifically which, if any, of the Districts he was signing for. Furthermore, none of the addresses
of the Applicants are included. At the time of filing, there was no "evidence" of any authority. To
date, no evidence of authority at the time of the filing of the Application has been submitted to the
Department.
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During the hearing, the Districts admitted Corporate Resolutions for the North Snake and
Magic Valley Ground Water Districts, but no Corporate Resolutions were admitted showing
authority for the other five Ground Water Districts. The Resolutions were dated September, 2014.
(Exh. 1076, 1077). Likewise, the Districts submitted Powers of Attorney for the Magic Valley
and North Snake Ground Water Districts, but no Powers of Attorney were admitted from the other
five Ground Water Districts. The Powers of attorney were dated in May, 2014. (Exh. I 073, 1074).
Because no authority has been filed for all the Applicant GWDs, the Application is not
complete and no permit can be granted and no priority date can be established.

Again, if an

application is not complete, the application may not be accepted and must be returned to the
applicant. Lemmon v. Hardy, supra, at p. 781; IDAPA 37.03.08.035.01.d and 03.b. If the
Department does not return the Application, the Applicants still cannot receive any priority date
because the Application is not complete even at this late date.
Evidence of Mr. Budge's authority to file the Application is not a mere formality. It is
essential that agents working on behalf of their principals have express authority to act. This is
particularly true with respect to public entities. In this case, Mr. Carlquist's testimony, on behalf
of the North Snake Ground Water District, was anything but clear when it came to whether the
Board of Directors ever authorized Mr. Budge to file the Application at issue prior to its filing. At
best, Mr. Carlquist's testimony establishes that he had telephone "conferences" with fellow board
members where they discussed filing the application and that they said yes to get the Application
filed. (Tr., p. 61, II. 14-23). Mr. Carlquist admitted that a meeting of the Board was never
convened to comider the filing of the Application. (See id.)
A GWD can only act through its Board of Directors. One of the specific powers of the
Board of Directors is to "appropriate... water within the state. LC. § 42-5224(8). The Board of
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Directors can only act through regular monthly meetings or special meetings. See LC. § 425223(3). TI1e Board has to give 72-hour advance notice of special meetings and all meetings are
public. Id. Public agencies, like the GWDs, cannot make decisions during private telephone calls
with each other. Public agencies can only make decisions in public during regularly convened
monthly meetings or special meetings after proper notice and publication of an agenda. "If an
action, or any deliberation or decision making that leads to an action, occurs at any meeting which
fails to comply with [Idaho's Open Meeting Law] such action shall be null and void." LC. § 672347.
Instead of following all the procedures, the Department essentially excused the GWDs'
lack of compliance on the basis that the Application was accepted by the Department when it was
filed. The fact that the Department accepted the Application is not dispositive as to whether the
Application was complete when it was filed.
For all these reasons, the Director's conclusion that the Application was complete must be
reversed.
V.

CONCLUSION

The Court should affirm the Decision of the Director in DENYING the GWDs'
App Ii cation.
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DATED this''- day of June, 2015.
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I.
A.

STATEMENTOFTHECASE

NATURE OF THE CASE
This is a judicial review proceeding in which North Snake Ground Water District, Magic

Valley Ground Water District, and Southwest Irrigation District (''Districts"), appeal a final order
issued by the Director ("Director") of the Idaho Department of Water Resources ("Department")
denying an application for a water right permit ("Application 36-16976") filed by the Districts.
Application 36-16976 was filed for the purpose of delivering mitigation water to Ran gen, Inc.
("Rangen") in the event the Director determined junior ground water users within the boundaries
of the Districts were causing material injury to Ran gen and needed to provide mitigation or be
curtailed. Ex. 1000, p. 2. The order appealed is the February 6, 2015, Final Order Denying

Application ("Final Order").

B.

STATEMENT OF FACTS & PROCEDURAL BACKGROUND
Rangen owns and operates a fish propagation and research facility near the head of

Billingsley Creek. R. p. 349. The Rangen facility has existetl for over fifty years. Rangen diverts
water to the facility from the Martin-Curren Tunnel and ftom the head of Billingsley Creek, which
is fed by various springs arising on a talus slope east of the facility and by overflow water from the
11artin-Curren Tunnel diversion structures. Id. The Rangen facility is comprised of a green house,
hatch house, and small raceways which are all located south of the Billingsley Creek channel. R. p.
350. The facility also includes a set raceways know as the large raceways and a set known as the
CTR raceways, both of which are located north of the Billingsley Creek channel. Id.
Rangen diverts water to its facility from several points of diversion. Rangen first diverts
water ftom a pipe placed in the mouth of the Martin-Curren Tunnel that conveys water to the hatch
house and greenhouse. Tr. p. 123. Water emanating from the Martin-Curren Tunnel flows into a
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concrete structure called the Farmers Box. Id. Two pipelines deliver water out of the Farmers Box
toward a structure called the Rangen Box. Id. at 123-24. A single pipe runs out of the Rangen Box
to the hatch house, greenhouse, and small raceways. Id. at 124. All of the water from the talus
slope and the overflow from the Farmers Box and Rangen Box collects and forms the headwaters of
Billingsley Creek. Rangen has historically diverted water from a large diversion on Billingsley
Creek ("Bridge Diversion") which supplies water to the large raceways and CTR raceways. Ex.
1048; Ex. 1059. The flow in Billingsley Creek has, at times, exceeded 12 cfs at the Bridge
Diversion over the last decade. Ex. 1021; Ex. 1022; Ex. 1040, p. 1; Ex. 2017. Currently, Rangen
diverts almost all the water arising upstream of the Bridge Diversion. Tr. p. 249. Water used in the
Rangen facility is returned to Billingsley Creek at the end of the CTR raceways. R. p. 350.
Rangen holds five water rights for the Rangen facility that were decreed through the
Snake River Basin Adjudication ("SRBA"). Rangen's decreed rights are summarized as follows:
Righi

36-00B4B
36.()fJlJ5A
36-JllOl
f-c·----.

36-255 I

36-7(,94

Source

r·ar_pot!t and Period ofUst
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Point OfDivfnton
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irrigation (!Bil 5 11/15)
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0.05 cfs

10/09/1884
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DorncSlic (Ol/01 -12131)
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04/0111908

T07S Rl4E S32 SF.SWNW

Fi:a.b Propagation .{01/0f" 12131) I 1.46 cfs
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0411211977
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l

; Martin-Curren Twmcl
TrihUWJ Bilhngsky
Creek
Mwtin-Curren Tunnel
Tributary Rilhngs:ley
Cn,;k

Martfo..C,u:rreti Tunnel
TribUlW')' Billingsley
Creek
Martin~Curreo Tunnel

I

"~"--

As this chart demonstrates, none of Rangen' s water rights list Billingsley Creek or springs
tributary to Billingsley Creek as authorized sources and none list the Bridge Diversion as an
authorized point of diversion. Due to a decline in flow from the Martin-Curren Tunnel and the
various springs at the headwaters of Billingsley Creek, Rangen filed a Petition for Delivery Call
with the Department in December 2011 alleging water right nos. 36-02551 and 36-07694 are

RESPONDENTS' BRIEF

Page2

000115

being materially injured by junior-priority ground water pumping ("Rangen Delivery Call"). R.

p. 351.
On March 8, 2013, Rangen filed with the Dire;;tor a Motion and Brief in Support of Motion
for Partin/ Summary Judgment Re: Source (''Source Motion"). See Order Granting in Part and
Denying in Part Rangen, Inc. 's Motion for Partial Summary Judgment Re: Source ("Source Order")

at 1. 1 One of the issues raised in the Source Motion was whether the Rangen Delivery Call is
limited to the amount of water flowing through the .'viartin-Curren Tunnel. Source Order at 6. As
discussed above, Rangen has historically diverted water from the head of Billingsley Creek by
means of the Bridge Diversion. Ex. 1008, p. 32. However, the Bridge Diversion is not listed as an
authorized point of diversion on Rangen's water rights. Id. The Idaho Ground Water
Appropriators, hle. ("IGW A"),2 argued the Director should deny summary judgment by ruling
that Rangen has no legal right to call for the delivery of water to points of diversion that were not
decreed for water right numbers 36-02551 and 36-07694 by the SRBA Court Source Order at 2.
Whether Rangen' s water rights authorize diversion of water from Billingsley Creek became an issue
of both fact and law in the Ran gen Delivery Call. See id. at 6-7.
The Districts filed Application 36-16976 with the Department on April 3, 2013, the day of
oral argument for the Source Motion before the Director. Application 36-16976 proposes diverting
a combined total of 12 cfs from "Springs; Billingsley Creek" for purposes of "mitigation for

1

If a party moves the Court to "take judicial notice of records, exhibits or transcripts from the court file in the same
or a separate case, the party shall identify the, specific documents or items. for which the judicial notice is requested
or shall proffer to the court and serve on aH the parries copies of such documents or items. A court shall take
judicial notice if reque~ted by a party and supplied with the necessary information." IRE 201(d) (emphasis added).
"Judicial notice may be taken at any stage of the proceeding." IRE 20l(f). Pursuant to IRE 20l(d), Respondents
request the Court take judicial notice of the Source Order that was included in the record of Case No. CV-2014-1338
and is attached hereto as Appendix A.
1

The Districts are members of IGWA. Tr. p. 26.
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irrigation" and "fish propagation." Ex. 1000, p. L Application 36-16976 includes the following
statement:
The Ground Water Districts [sic] this water for mitigation purposes to
protect ground water use on the Eastern Snake Plain in the event that the Director
finds Rangen to be materially injured and orders junior groundwater users to
provide mitigation or be curtailed. Mitigation water will be delivered to Ran gen
for fish propagation purposes. The Ground Water Districts, if unable to secure
Rangen' s consent, will use their power of eminent domain as set forth in Idaho
Code section 42-5224(13) to secure necessary easements for mitigation facilities.
Id. at 2.

Rangen, as owner of the property at the proposed place of use and points of diversion of
Application 36-16976, filed a protest. 3 The proposed place of use was described as the SEJl;n of
Section 31 and the SWNW of Section 32, T07S, Rl 4E. Id. Application 36-16976 was amended
on February 11, 2014, updating the proposed place of use to include the SWNE of Section 31,
T07S, R14E, which contains the end section ofRangen's CTR raceways. Ex. 1001, p. 2. This
amended proposed place of use covers the entire Rangen facility. Tr. p. 87. Application 36-16976
was amended a second time on May 27, 2014. Ex. 1004. The second amendment changed one of
the proposed beneficial uses from "mitigation for irrigation" to "mitigation" and revised the answers
to some of the application questions. Id. Application 36-16976 lists two proposed points of
diversion. Ex. 1004, p. 1. The Districts' initial disclosures also describe two points of diversion:
"\Vater will be delivered ... either by gravity flow through an existing headgate (the "Bridge
Diversion") on Billingsley Creek ... or by pumping water from Billingsley Creek to various fish
rearing facilities at the Rangen hatchery." fac 1009, p. 2. Both proposed diversion structures (the
Bridge Diversion and the proposed pump station) are located in the SWSWNW of Section 32. Ex.
1015, p. 26; Ex. 1041; Ex. 1048. The proposed pump station would allow up to 4.0 cfs of water to

3

Blind Canyon Aquarnnch, Inc., also filed a protest, but did not participate in the hearing regarding Application 3616976.
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be diverted from Billingsley Creek to the facility structures on the south side of the creek (hatch
house, greenhouse and small raceway). Tr. p. 156. The remaining 8.0 cfs described in Application
36-16976 would be diverted through the existing Bridge Diversion to supply the large raceways and
CTR raceways. Ex. 1015, p. 23; Tr. p. 144.
On April 22, 2013, the Director issued the Source Order disposing of the Source Motion.
The Director concluded that, by the unambiguous terms of its SRBA partial decrees, Rangen is
not authorized to divert water from sources outside T07S RI 4E S32 SESWNW, including the
Bridge Diversion. Source Order at 6-7. As to the question of whether Rangen is limited to
diverting water only from the Martin-Curren Tunnel, the Director denied summary judgment,
concluding there were questions of material fact related to how Rangen diverts water from the
tunnel. Id. at 7.
The Director conducted a hearing for the Rangen Delivery Call on May 1-16, 2013. Ex.
1008, p. 3. On January 29, 2014, the Director issued the Final Order Regarding Rangen Inc. 's
Petition for Delivery Call; Curtailing Ground Water Rights Junior to July 13, 1962 ("Curtailment

Order). The Director addressed whether Rangen is limited to diverting water only from the MartinCurren Tunnel. The Director stated:
15.
The source for water right nos. 36-02551 and 36-07694 is the Curren
Tunnel. The point of diversion for both water rights is described to the 10 acre
tract: SESWNW Sec. 32, T7S, R14E. While Rangen has historically diverted
water from Billingsley Creek at the Bridge Diversion located in the SWSWNW
Sec. 32, T7S, R14E, Rangen's SRBA decrees do not identify Billingsley Creek as
a source of water and do not include a point of diversion in the SWSWNW Sec.
32, T7S, R14E. A decree entered in a general adjudication such as the SRBA is
conclusive as to the nature and extent of the water right. Idaho Code § 42-1420.
Administration must comport with the unambiguous terms of the SRBA decrees.
Because the SRBA decrees identify the source of the water as the Curren Tunnel,
Rangen is limited to only that water discharging from the Curren Tunnel.
Because the SRBA decrees list the point of diversion as SESWNW Sec. 32, T7S,
R14E, Rangen is restricted to diverting water that emits from the Curren Tunnel
in that 10-acre tract.
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Ex. 1008, p. 32. The Director concluded that certain ground water users within the boundaries of
the North Snake Ground Water District and Magic Valley Ground Water District were causing
material injury to Rangen by reducing flows from the Martin-Curren Tunnel. Ex. 1008, pp. 31-36.
The Director ordered that junior priority water rights within those districts would be curtailed if
mitigation was not provided to Rangen. 4 Id. at 42.
An administrative hearing for Application 36-16976 was conducted on September 17,
2014, in Twin Falls, Idaho, by Department employee James Cefalo as the Hearing Officer. On
November 18, 2014, the Hearing Officer issued a Preliminary Order Issuing Permit and signed
Permit to Appropriate Water No. 36-16976 ("Permit"). On December 2, 2014, Rangen filed with
the Director Exceptions to Preliminary Order and Rangen's Brief in Support of Exceptions to
Preliminary Order. On February 6, 2015, the Director issued the Final Order denying Application

36-16976. The Districts filed their Petition for Judicial Review of the Final Order with this Court
on March 5, 2015.

4

On October 24, 2014, the District Court issued its Memorandum Decision and Order on Petitions for Judicial Review
in Case No. CV-2014-1338 ("Memorandum Decision"). The Court affirmed the Director's determination in the
Curtailment Order that Rangen's water rights only authorize diversion of water from the Martin-Curren Tunnel, and not
the Bridge Diversion. Memorandum Decision at 10-15. The Memorandum Decision on appeal to the Idaho Supreme
Court.
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II.

ISSUES ON APPEAL

The issues presented by the Districts are as follows:
1. Application 36-16976 contemplates using a pump station, screw-operated headgate, pipes
and related facilities to deliver mitigation water to Rangen. Is the Director's conclusion
that Application 36-16976 does not contemplate a "project" - and was filed in bad faith supported by substantial evidence in the record as a whole, contrary to law, or an abuse of
discretion?
2. Under Idaho Code, the "local public interest" means "the interests that the people in the
area directly affected by a proposed water use have in the effects of such use on the
public water resource." Did the Director violate Idaho Code or abuse his discretion by
concluding that Application 36-16976 was not in the local public interest based on
concerns over precedent and fairness rather than the effects on the public water source?

Respondents' formulation of the issues presented is as follows:
1. Whether the Director's conclusion that part of Application 36-16976 was not filed in
good faith is based upon analyses consistent with Idaho Code § 42-203A(5) and the
Department's Water Appropriation Rules and based upon findings supported by substantial
evidence in the record.

2. Whether the Director's determination that Application 36-16976 is not in the local public
interest is consistent with requirements set forth in Idaho Code §§ 42-203A(5) and 42202B(3).
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III.

STANDARD OF REVIEW

Judicial review of a final decision of the Department is governed by the Idaho
Administrative Procedure Act ("IDAPA"), chapter 52, title 67, Idaho Code. LC.§ 42-1701A(4).
Under IDAP A, the court reviews an appeal from an agency decision based upon the record
created before the agency. Idaho Code§ 67-5277; Dovel v. Dobson, 122 Idaho 59, 61,831 P.2d
527,529 (1992). The court shall affirm the agency decision unless it finds the agency's findings,
inferences, conclusions, or decisions are: (a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency; (c) made upon unlawful procedure; (d) not
supported by substantial evidence on the record as a whole; or (e) arbitrary, capricious, or an
abuse of discretion. Idaho Code§ 67-5279(3); Barron v. Idaho Dept. of Water Resources, 135
Idaho 414,417, 18 P.3d 219,222 (2001). The party challenging the agency decision must show
that the agency erred in a manner specified in Idaho Code § 67-5279(3), and that a substantial
right of the petitioner has been prejudiced. Idaho Code§ 67-5279(4); Barron, 135 Idaho at 417,
18 P.3d at 222. "Where conflicting evidence is presented that is supported by substantial and
competent evidence, the findings of the [agency] must be sustained on appeal regardless of
whether this Court may have reached a different conclusion." Tupper v. State Fann Ins., 131
Idaho 724, 727, 963 P.2d 1161, 1164 (1998). If the agency action is not affirmed, it shall be set
aside, in whole or in part, and remanded for further proceedings as necessary. Idaho Power Co.

v. Idaho Dep't of Water Res., 151 Idaho 266, 272, 255 P.3d 1152, 1158 (2011).
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IV.
A.

ARGUMENT

THE DIRECTOR PROPERLY CONCLUDED PART OF APPLICATION 3616976 WAS NOT FILED IN GOOD FAITH
Idaho Code § 42-203A(5) requires the Director to determine whether an application to

appropriate waters of Idaho "is not made in good faith." The applicant bears the burden of proof
regarding factors set forth in Idaho Code§ 42-203A(5). In addition, Rule 45.01.c of the
Department's Water Appropriation Rules, IDAPA 37.03.08, sets forth the criteria for determining
whether an application is made in good faith. Rule 45.01.c states:
The criteria requiring that the Director evaluate whether an application is made in
good faith ... requires an analysis of the intentions of the applicant with respect to
the filing and diligent pursuit of application requirements. The judgment of another
person's intent can only be based upon the substantive actions that encompass the
proposed project.
IDAPA 37.03.08.45.01.c.
In determining part of Application 36-16976 was not made in good faith, the Director

analyzed the intentions of the Districts with respect to filing the application. The Director
pointed to testimony of Lynn Carlquist ("Carlquist"), chairman of the North Snake Ground Water
District, in response to questioning by counsel for Rangen about the intent of the Districts in filing
Application 36-16976:

Q.
Now I take it when you filed this in April of 2013 you had absolutely no
intent to raise fish on Rangen's property?
A.
That was not our intent at the time, no.
Q.
And today you have no intent of raising fish on Rangen' s property; correct?
A.
That's correct.
Q.
Now, Lynn, last time we spoke I asked you that if you get this permit, you
understand that you have to perfect it somehow; correct?
A.
That's right.
Q.
And when I asked you that last time, you told me that it was your intent to
obtain the permit and then assign the permit to Rangen for us to perfect; correct?
A.
Well, that would be the easiest way for us to perfect it, if they would agree to
that.
Q.
Okay. So you would be taking advantage of Rangen's existing fish facility
that it built, correct, to do that?
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A.
Yes.
Q.
You would be taking advantage of the diversion apparatus that Rangen has
built and has had in place for 50 years to do that; correct?
A.
That's correct.
R. p. 356. The Director also analyzed Application 36-16976 in light of Rule 45.01.c's statement
that an application will be found to have been made in good faith if:
1.

11.

111.

The applicant shall have legal access to the property necessary to
construct and operate the proposed project, has the authority to exercise
eminent domain authority to obtain such access, or in the instance of a
project diverting water from or conveying water across land in state or
federal ownership, has filed all applications for a right-of-way ....
The applicant is in the process of obtaining other permits needed to construct
and operate the project; and
There are no obvious impediments that prevent the successful completion of
the project.

IDAPA 37.03.08.45.01.c.i-iii (emphasis added). The Director determined the lack of a "project"
was a barrier to approving part of Application 36-16976:
[F]or a majority of the quantity of water sought to be appropriated, there is a
threshold impediment to "completion of the project." To perfect a project for a
water right, there inherently must be completion of works for beneficial use. The
testimony of Lynn Carlquist quoted above demonstrates the Districts' intent at the
time of filing [Application 36-16976] was to simply obtain the Permit and assign it
to Rangen to perfect by utilizing the water in the Rangen facility the way Rangen
has done for the last fifty years. The initial filing by the Districts did not
contemplate any construction of works and completion of any project. Furthermore,
even at this point, with respect to at least 8.0 cfs of the 12 cfs the Districts propose
for appropriation, Rangen will continue to divert through its existing Bridge
Diversion. There is no "project" and consequently cannot be a "completion of the
project" for the 8.0 cfs, because the 8.0 cfs will be diverted through the existing
Bridge Diversion without any construction of a project or any completion of works
for beneficial use. [Application 36-16976] fails the bad faith test based on the
threshold question of whether there will be a project, and whether there will be any
construction of works for perfection of beneficial use.
R. p. 362. The Director's conclusion is based upon analyses consistent with Idaho Code § 42203A(5) and the Department's Water Appropriation Rules and based upon findings supported by
substantial evidence in the record.
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The Districts argue that, contrary to the Director's determination, Application 36-16976
meets the criterion set forth in Rule 45.01.c.iii that "[t]here are no obvious impediments that
prevent the successful completion of the project." Opening Brief at 15. Specifically, the Districts
assert the Director "mistakenly impose[d] a 'construction of works' requirement that is not found in
the Idaho Code or [Department's] Water Appropriation Rules." Id. However, the words
"construct" and "operate" are explicit in Rule 45.01.c.i ("[t]he applicant shall have legal access to
the property necessary to construct and operate the proposed project") and Rule 45.01.c.ii ("[t]he
applicant is in the process of obtaining other permits needed to construct and operate the project").
The Districts acknowledge this language, yet argue these provisions only apply "if the project
requires new construction." Opening Brief at 16. The Districts argue that, were it the intent of Rule
45.01.c to impose a requirement of construction, "the Rules would need to explicitly state that an
application must involve new construction to satisfy the good faith requirement." Id.
The District's argument ignores the plain language of Rule 45.01.c. Statutory construction
requires that the language of a statute be given its plain, obvious, and rational meaning. Mason v.
Donnelly Club, 135 Idaho 581,586, 21 P.3d 903,908 (2001). Administrative rules are subject to

the same principles of statutory construction as statutes. Rhodes v. Industrial Commission, 125
Idaho 139, 142,868 P.2d 467,470 (1993). Interpretation of an administrative rule should begin,
therefore, with an examination of the literal words of the rule. Thomas v. Worthington, 132 Idaho
825, 829, 979 P.2d 1183, 1187 (1999). In addition, the language should be construed in the context
of the rule as a whole. See Verska v. Saint Alphonsus Reg'l Med. Ctr., 151 Idaho 889, 893, 265 P.3d
502, 506 (2011). Here, Rule 45.01.c.i and ii explicitly require legal access and necessary permits
"to construct and operate the project." (emphasis added). Rule 45.01.c.iii requires there be no

"obvious impediments that prevent successful completion of the project." (emphasis added).
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Because Application 36-16976 proposes no construction or operation of a project for at least 8 cfs
of the 12 cfs proposed for appropriation, there can be no successful completion of a project for that
8 cfs. Therefore, the Director's determination that part of Application 36-16976 fails the good faith
test is consistent with the requirements of Rule 45.01.c.i-iii
The Districts also argue the Director's finding that "the Districts' intent at the time of filing
[Application 36-16976] was to simply obtain the Permit and assign it to Rangen to perfect by
utilizing the water in the Rangen facility" is not supported by evidence in the record. Opening Brief
at 18-19. The Districts propose that "[t]he only possibly inference concerning the Districts' intent at
the time of filing is that they intended to construct pumps and use eminent domain if needed to
deliver water to Rangen." Id. at 19.
First, it is important to recognize the Director's finding that the Districts' original intent was
to simply assign the Permit to Rangen is not a factual determination that, if changed as the Districts
propose, would alter the Director's conclusion that, for at least 8 cfs of the 12 cfs proposed for
appropriation, Application 36-16976 was not filed in good faith. The Director ultimately
recognized the Districts plans had changed and a pump station was proposed that would allow up to
4.0 cfs of water to be diverted from Billingsley Creek. R. p. 354, 362. 5 The Director did not
conclude Application 36-16976 was not filed in good faith because the Districts' simply intended to
assign the Permit to Rangen. Rather, the Director concluded part of Application 36-16976 was not
filed in good faith because "[t]here is no 'project' and consequently cannot be a 'completion of the
project' for the 8.0 cfs, because the 8.0 cfs will be diverted through the existing Bridge Diversion
without any construction of a project or any completion of works for beneficial use." R. p. 362.

5

The Districts assert the "pumps could be upsized to divert the full amount if needed." Opening Brief at 7.
However, the testimony at the hearing only supported the development of a 4 cfs pump station. Tr. p. 132 ("So 4
would be the max, and they could go down from there."); see also Ex. 1015, p. 23.
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Further, contrary to the Districts' argument, the Director's finding that "the Districts' intent
at the time of filing [Application 36-16976] was to simply obtain the Permit and assign it to Rangen
to perfect by utilizing the water in the Rangen facility" is supported by substantial evidence in the
record. The Districts acknowledge the testimony of Carlquist quoted in the Final Order "could
potentially be construed to support the conclusion that the Districts had no intent but to assign the
permit to Rangen." Id. at 18. In addition, IGWA's Mitigation Plan and Request for Hearing ("First
Mitigation Plan"), filed with the Department on February 11, 2014, in response to the Curtailment
Order specifically lists "Assignment of water right no. 36-16976" as a mitigation proposal and
states: "Pennit 36-16976 includes the Bridge Diversion as an authorized point of diversion. IGWA
will make a direct delivery to Rangen, to the extent needed ... by assigning water right no. 3616976 to Rangen." First Mitigation Plan at 3 (emphasis added). 6 In the Final Order, the Director

referenced the First Mitigation Plan in support of his determination that "[t]he Districts' originally
proposed assigning the Permit to Rangen .... " R. p. 364. The Districts point to additional
testimony of Carlquist where he stated the Districts could either "do a mitigation plan" or "just
assign the pennit" to Rangen and to Application 36-16976' s listing of "Hydraulic pumps (size
TBD)" as part of the diverting works. Opening Brief at 18. The Districts argue such information
"demonstrates [the Districts'] intent from the outset to construct works to perfect the right." Id. at
19. However, the existence of conflicting evidence is not grounds for overturning the Director's
decision. If the findings of fact are based on substantial evidence in the record, even if the
evidence is conflicting, the Director's findings will not be overturned on appeal. Barron, 135
Idaho at 417, 18 P.3d at 222. Here, the Director's finding that "the Districts' intent at the time of

6

Pursuant to IRE 201( d), Respondents request the Court take judicial notice of the First Mitigation Plan that was
included in the record of Case No. CV-2014-2446 and is attached hereto as Appendix B.
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filing [Application 36-16976] was to simply obtain the Permit and assign it to Rangen to perfect by
utilizing the water in the Rangen facility'' is supported by substantial evidence in the record.

B.

THE DIRECTOR PROPERLY CONCLUDED APPLICATION 36-16976 IS NOT
IN THE LOCAL PUBLIC INTEREST
Idaho Code§ 42-203A(5) requires that, in reviewing an application to appropriate waters of

Idaho, the Director must determine whether the application "will conflict with the local public
interest" as defined in Idaho Code§ 42-202B. Local public interest "is defined as the interests that
the people in the area directly affected by a proposed water use have in the effects of such use on the
public water resource." Idaho Code§ 42-202B(3).
Here, the Director determined that approval of Application 36-16976 would not be in the
local public interest. The Director stated:
34.
Approval of [Application 36-16976] would establish an unacceptable
precedent in other delivery call proceedings that are or may be pending. In the
Rangen Delivery Call, the Director determined that certain ground water users were
causing material injury to Rangen by reducing flows from the Curren Tunnel and
that junior-priority water rights would be curtailed if mitigation was not provided to
Rangen. The Districts' originally proposed assigning the Permit to Rangen as part
of IGWA's first mitigation plan. See Amended Final Order Approving in Part and
Rejecting in Part IGWA 's Mitigation Plan; Order Lifting Stay Issued Febntary 21,
2014; Amended Curtailment Order. The Director noted at that time "IGWA's water
right application could be characterized as a preemptive strike against Rangen to
establish a prospective priority date earlier than any later prospective priority date
borne by a Rangen application." Id. While a race to file an application to
appropriate water does not itself establish that [Application 36-16976] is not in the
local public interest, [Application 36-16976] attempts to establish a means to satisfy
the required mitigation obligation by delivering water to Rangen that Rangen has
been using for fifty years. [Application 36-16976] is the epitome of a mitigation
shell game. [Application 36-16976] brings no new water to the already diminished
flows of the Curren Tunnel or headwaters of Billingsley Creek. It is not in the local
public interest to approve such an application.
R. p. 364.

The Districts argue "the Final Order violates [Idaho Code§ 42-202B(3)]" because it "does
not discuss the effects of the proposed use on the public water resource." Opening Brief at 21. The
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Districts point to the Director's statement that "[Application 36-16976] brings no new waterto the
already diminished flows of the Curren Tunnel or headwaters of Billingsley Creek" and argue the
statement represents a conclusion by the Director that Application 36-16976 "will not affect the
public water supply." Id. Contrary to the Districts' argument, the Director did analyze the effects
Application 36-16976 would have on the public water resource. Specifically, the Director
recognized that approval of Application 36-16976 would allow tbe Districts to establish a means to
satisfy the required mitigation obligation by delivering water to Rangen that Rangen has used for
fifty years. R. p. 364. In other words, approval of Application 36-16976 would have a negative
effect on the public water resource because it would allow the Districts to mitigate for material
injury they caused to Rangen witb water Rangen previously relied upon. Such approval "is the
epitome of a mitigation shell game" and would "establish an unacceptable precedent in other
delivery call proceedings that are or may be pending." Id.
The Districts also argue the Director erred in concluding "it is inconsistent with the local
public interest and inappropriate for the Districts to exercise their power of eminent domain as a
vehicle to obtain a water right for mitigation wholly located on land owned by Rangen." Id. at 2122. The Districts suggest this conclusion is "beyond the definition of the local public
interest. .. since the issue has no effect on the public water resource." Id. at 22. The Districts assert
that Application 36-16976 will have "only a positive effect" on the public interest because it will not
diminish the Billingsley Creek water supply but will "provide Ra11gen with a more reliable supply
of water." Id. Contrary to the Districts' argument, how the Districts exercise eminent domain and
how mitigation water is delivered to the injured party does have an effect on the public water
resource and local public interest. Again, allowing the Districts to obtain a water right for
mitigation as proposed by Applicaiion 36-16976 would have a negative effect as it would allow the
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Districts to establish a means to satisfy the required mitigation obligation by delivering water to
Rangen that Rangen has used for fifty years. "It is not in the local public interest to approve such an
application." R. p. 364. In addition, as noted in the Final Order, Rangen filed a competing
application to appropriate water no. 36-17002 with the Department on February 3, 2014, that
identified the Bridge Diversion as a point of diversion. Id. at 353. On January 2, 2015, application
for permit no. 36-17002 was approved for 28.1 cfs for fish propagation, with a priority date of
February 3, 2014. Id. at n.4. Therefore, Application 36-16976 would not "provide Rangen with a
more reliable supply of water" as the Districts contend.
The Director's determination that approval of Application 36-16976 is not in the local
public interest fits within the local public interest definition set forth in Idaho Code § 42-202B(3)
because the Districts' mitigation proposal does nothing to mitigate for already depleted flows at
Rangen's facility and leaves Rangen with the sarue water supply as existed prior to the Rangen
Delivery Call. The Director acted consistent with Idaho Code as an application that will be part of a
mitigation plan which does not provide any actual relief to the senior calling party is not in the local
public interest.
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V.

CONCLUSION

The Director's conclusion that Application 36-16976 was not filed in good faith is based
upon analyses consistent with Idaho Code§ 42-203A(5) and the Department's Water
Appropriation Rules and based upon findings supported by substantial evidence in the record.
The Director's determination that Application 36-16976 is not in the local public interest is
consistent with requirements set forth in Idaho Code§§ 42-203A(5) and 42-202B(3). The Districts'
substantial rigllts have not been violated. Accordingly, the Court should affirm the Director's Final
Order denying Application 36-16976.

7eD
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BEFORETHEDEPARTMENTOFWATERRESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF
WATER TO WATER RIGHT NOS. 36-02551

AND 36-07694
(RANGEN, INC.)

)
)
)
)
)
)
)
)

CM-DC-2011-004
ORDER GRANTING IN PART
AND DENYING IN PART
RAN GEN, INC.'S MOTION FOR
PARTIAL SUMMARY JUDGMENT
RE:SOURCE

FINDINGS OF FACT
1.
On March 8, 2013, Rangen, Inc. ("Rangen') filed a Motion and Brief in Support
ofMotion for Partial Summary Judgment Re: Source ("Source Brief"). In its Source Brief,

Rangen seeks a ruling on two points: (1) the source for its Martin-Curren Tunnel water rights
(36-2551, 36-7694, and 36-15501) is surface water, not ground water; and (2) its delivery call "is
not limited only to water from the mouth of the Martin-Curren Tunnel itself." Source Brief at 2.
2.
Regarding the issue of whether the legal source of its Martin-Curren Tunnel water
rights is ground water or surface water, Rangen points to its SRBA decrees and prior licenses, as
well as the supporting documents. Rangen also relies on the Department's adjudication rules for
the proposition that if its Martin-Curren Tunnel water rights were ground water, the adjudication
rules required the claims to be made for "ground water." IDAPA 37.03.01.060.02.c ("AJ Rule
60"). "Rangen's Partial Decrees also specify that the Martin-Curren Tunnel is tributary to
Billingsley Creek. The identification of a tributary is wiique to surface water sources." Source
Brief at 15. Rangen argues that any attempt to change its decreed source from surface water to
ground water would constitute an impermissible collateral attack on its decrees.
3.
The second issue raised by Rangen is whether its "demand for water is limited to
the amount of water that would flow through the mouth of the Martin-Curren Tunnel itself and
not the springs complex that supplies the Research Hatchery." Id. at 17. While the source ofits
rights is described as Mattin-Curren Tunnel, Rangen argues that Martin-Curren Tunnel is a part
of a greater springs CQmplex that supplies its facilities. ''Because Rangen's historical
appropriations, point of diversion and use of water includes water from the entire spring complex
at the head of its Research Hatchery," Rangen argues it should be entitled to judgment as a
ORDER GRANTING IN PA.RT AND DENYING IN PA.RT
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matter oflaw that its delivery call is not limited to water that flows only through the mouth of the
Martin-Curren Tunnel. Id. at 19.
4.
On March 22, 2013, the Idaho Ground Water Appropriators, Inc. ("IGWA") filed
a Response to Rangen 's Motion for Partial Summary Judgment Re: Source ("IGWA Response").
In its Response, IGW A agrees with Rangen that the decreed source of its Martin-Curren Tunnel
water rights is surface water, and that the Director "does not have the authority to change the
decreed elements ofRangen's water right." Response at 3. However, IGWA argues the Director
is not precluded "from administering water based on hydro-geology reality." Id. "The issue of
whether the Martin-Curren Tunnel should be administered as a surface or ground water source
was not adjudicated in the SRBA, but is a matter within the Director's discretion when
responding to a delivery call." Id. IGWA argues the Martin-Curren Tunnel should be
administered as a ground water source because it meets the statutory definition of a well
contained in Idaho Code § 42-230(b) ( defining well as "an artificial excavation or opening in the
ground more than eighteen (18) feet in vertical depth below land surface by which ground water
of any temperature is sought or obtained."). IGWA argues that to the extent AJ Rule 60 is
inconsistent with Idaho Code, the statute must control. IGWA claims the Martin-Curren Tunnel
"extends at least 70 feet below land surface" 1 and is therefore ground water. Id. at 4. IGWA
also argues that the Idaho Supreme Court has already held that water flowing from a tunnel is
ground water. In re General Determination of Rights to Use ofSurface and Ground Waters of
Payette River Drainage Basin, 107 Idaho 221, 687 P.2d 1352 (1984) (hereinafter referred to as
"Miracle Mine"). 2 There, the Court held that water emanating from a mine portal was ground
water. IGWA states "[w]ater emanating from the Martin-Curren Tunnel is no different." IGWA
Response at 5.
5.
Responding to Rangen's request that the source of its Martin-Curren Tunnel water
rights is made up of the Tunnel and surrounding springs, IGWA argues that Rangen's decrees are
unambiguous: "Had Rangen claimed an entitlement to water from Billingsley Creek or springs in
the Rangen area, it had a duty to claim points of diversion on those sources." Id. at 8. The only
point of diversion decreed to Rangen in the SRBA is located in a ten-acre tract: SESWNW, Sec.
32, Township 7 S., Range 14 E. IGWA cites to the Third Affidavit of Charles M. Brendecke
(March 22, 2013) to show the location of the Martin-Curren Tunnel and the ten-acre tract. IGWA
Response at 10. Exhibit F to the Third Affidavit of Charles M Brendecke depicts the MartinCurren Tunnel and the ten-acre tract. "Rangen has no right to call for the delivery of water to
points of diversion that the SRBA court did not include in Rangen's partial decree." Id. at I 1.
6.
On March 22, 2013, the City of Pocatello ("Pocatello'') filed a Response to
Rangen 's Motion for Partial Summary Judgment Re: Source ("Pocatello Response"). While
agreeing with IGWA that Rangen's Martin-Curren Tunnel water rights should be administered as
1

To support this factual statement, IGWA cites to a December 20, 2012 report of its expert witness, Bern S.
Hinckley. Rangen Groundwater Discharge and ESPAM 2.1 Hydrogeologic Investigation, Hinckley, Bern. S.
(December 20, 2012). In tbat report, Hinckley states, ''The tunnel opening is approximately 75 ft. west of the rim
and approximately 70 ft. below the rim elevation." Id. at 20. Hinckley goes on to say, '"The Curren Tunnel is a
horizontal, flowing well." Id. 21. Idabo Code§ 42-230(b) defines a "well" as ''vertical" not horizontal.
2

IGWA refers to this case interchangeably as Birthday Mine or Miracle Mine.
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ground water rights, Pocatello believes the SRBA decrees are ambiguous: "the decrees
themselves do not identify the Martin-Curren Tunnel water supply as either ground water or
surface water." Pocatello Response at 2. Because of the ambiguity, and citing Idaho Code§ 42230, Pocatello asks the Director to "resolve any alleged ambiguity in the decreed sources of the
Curren Tunnel Rights by applying hydro geologic facts-which support the administration of the
Curren Tunnel Rights as ground water." Id. at 4.
7.
Responding to Rangen's request that the source of its Martin-Curren Tunnel water
rights is made up of the Tunnel and surrounding springs, Pocatello states, "the partial decrees do
not identify a source of supply beyond the Curren Tunnel. Further, there are no terms to suggest
that the spring located on the lower talus is a source of water to be served by Rangen's water
rights." Id. at 5. Pocatello argues the only basis Rangen has to include additional spring
sources/points of diversion in its delivery call is "the fact that it measures its diversions below
the fish hatchery; if Rangen measured its water at the point of diversion (e.g. the Curren Tunnel)
as required by Idaho law, the issue of whether springs emanating from the talus slope lower
down are properly encompassed in its adjudicated rights would not even arise." Id. If the
Director decides that Rangen may "call for water from the lower talus slope ... the Director
should also examine the reasonableness ofRangen's demands in light of its per se unreasonable
means of diversion." Id.
On March 29, 2013, Rangen filed a Reply Brief in Support ofMotion for Summary
8.
Judgment Re: Source ("Reply"). Rangen states, contrary to Pocatello, that the source of its
Martin-Curren Tunnel water rights is unambiguously surface water and must be administered as
surface water. Rangen notes that in Musser v. Higginson, 125 Idaho 392, 871 P.2d 809 (1994),
IGWA, appearing as amicus curiae, agreed that the source of Martin-Curren Tunnel was surface
water. Rangen also distinguishes IGWA's use of the Miracle Mine case: "The water coming
from [Miracle] Mine existed only because of the mine; the mining brought it to the surface. In
contrast, the Martin-Curren Tunnel only enhances existing, natural spring flows." Reply at 6
(emphasis in original). Because ofIGWA's prior position in Musser, Rangen states that IGWA
must be estopped from arguing that that source of Martin-Curren Tunnel is ground water.
Concerning whether Rangen is entitled to call for delivery of water from the Martin-Curren
Tunnel only, or other surrounding springs, Rangen simply states: "Rangen's delivery call is not
limited to water that would flow from the mouth of the Martin-Curren Tunnel itself." Reply at 8.
9.
Oral argument was held on April 3, 2013. On April 22, 2013, during theprehearing conference, the location of the ten-acre tract was discussed. The Director stated the
Department could provide a map showing the location of the Martin-Curren Tunnel and the tenacre tract that was partially decreed by the SRBA district court as Rangen's point of diversion.
The parties agreed that the Department should provide this map.

CONCLUSIONS OF LAW
1.
Rangen presents the Director with two issues on summary judgment. ''Summary
judgment must be granted 'if the pleadings, depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter oflaw.' I.R.C.P. 56(c)." Ida-Therm, LLC v. Bedrock
ORDER GRANTING IN PART AND DENYING IN PART
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Geothermal, LLC, 293 P.3d 630, 632 (2012). The Director must "construe all disputed facts and
make all reasonable inferences in favor of the nonmoving party." Pioneer Irr. Dist. v. City of
Caldwell, 288 P.3d 810,813 (2012).
Martin-Curren Tunnel Is A Surface Water Source And Should Be Administered As
Surface Water

2.
As to the first issue, Rangen seeks a ruling from the Director that the source of its
Martin-Curren Tunnel water rights is surface water. Water right nos. 36-2551, 36-7694, and 3615501 were decreed in the SRBA with the following Source element: Martin-Curren Tunnel,
tributary to Billingsley Creek. See Third Affidavit of Charles M Brendecke, Exhibits D & E
(March 22, 2013) The fact that the source and tributary are named demonstrate that the rights
were decreed from a surface water source. See AJ Rule 60 ("For surface water sources, the
source of water shall be identified .... The first named downstream water source to which the
source is tributary shall also be listed. For ground water sources, the source shall be listed as
'ground water."'). Consistent with AJ Rule 60, listing a source and tributary for surface water
rights, and only "ground water" for ground water rights, was the custom and practice in the
SRBA. In 1997, Rangen's Martin-Curren Tunnel water rights were partially decreed. The
partial decrees were entered pursuant to Idaho Rule of Civil Procedure 54(b). No appeal has
ever been taken. The plain language ofRangen's partial decrees from the SRBA show that
Martin-Curren Tunnel is unambiguously surface water.
3.
The conclusion that the source ofRangen's water rights is surface water is
supported by three Idaho Supreme Court decisions. A&B Irr. Dist. v. Idaho Dept. of Water Res.,
153 Idaho 500, 284 P.3d 225 (2012); Clear Springs Foods, Inc. v. Spackman, 150 Idaho 790,252
P.3d 71 (2011); Musser v. Higginson, 125 Idaho 392, 871 P.2d 809 (1994). In Musser, the Court
reviewed the Director's defense of inaction in a delivery call filed by holders of a Martin-Curren
Tunnel water right against junior-priority ground water users. The Court stated the source of
Mussers' water right as follows: "The springs which supply the Mussers' water are tributary to
the Snake River and are hydrologically interconnected to the Snake plain aquifer (the aquifer)."
Musser at 394, 871 P .2d at 811 (emphasis added). The fact that Musser was an appropriator of a
surface water right was reconfirmed by the Court inA&B. 153 Idaho at 234,284 P.3d at_. In
Clear Springs, the Court examined separate conjunctive management delivery calls initiated by
Blue Lakes Trout Farm, Inc. and Clear Springs Foods, Inc. ("Spring Users"). The Spring Users,
like Rangen, "have water rights in certain springs emanating from the canyon wall along a
section of the Snake River below Milner Darn in south central Idaho." Clear Springs at 794, 252
P.3d at 75. In Clear Springs, IGWA argued that the Spring Users should be administered as
ground water users, consistent with Idaho Code§ 42-226: "the Spring Users' priority rights
should be protected only in the maintenance of a reasonable aquifer level." Clear Springs at 804,
252 P .3d at 85. The Court rejected this argument: "By its terms, section 42-226 only applies to
appropriators of ground water. The Spring Users are not appropriators of ground water ...
[t]hey are appropriators of surface water flowing from springs." Id. (emphasis added). These
cases clearly demonstrate that Martin-Curren Tunnel is a surface water source.
4.
IGWA argues that even though the source of Martin-Curren Tunnel is
unambiguously surface water, the Director should administer the rights as ground water. To
ORDER GRANTING IN PART AND DENYING IN PART
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support this argument, IGWA attempts to create a conflict between AJ Rule 60 and Idaho Code §
42-230. For IGWA, a conflict exists between AJ Rule 60 and Idaho Code § 42-230 because of
its belief that Martin-Curren Tunnel is a "well" as defined by Idaho Code§ 42-230(b): "'Well' is
an artificial excavation or opening in the ground more than eighteen (18) feet in vertical depth
below land surfilce by which ground water of any temperature is sought or obtained." Emphasis
added. IGWA's argument is misplaced, because, as stated above, Rang.en's water rights are
unambiguously surface water. Because Rang.en's Martin-Curren Tunnel water rights are from
surface water, there can be no contlict between AJ Rule 60 and Idaho Code§ 42-230.
Furthermore, AJ Rule 60 applied in the SRBA and has no applicability in administration: "These
rules implement statutes governing the filing of notices of claims to water rights acquired under
state law ... in general adjudications .... " ID APA 37.03.01.001. To the extentIGWA believed
Martin-Curren Tunnel was a ground water right, it should have raised the issue in the SRBA.

5.

IOWA cites the Idaho Supreme Court's decision in Miracle Mine to bolster its
position that Rangen's Martin-Curren Tunnel rights should be administered as ground water.
The Miracle Mine case stemmed from the Payette River Basin Adjudication ("PRBA''). In the
PRBA, claims were filed by the Bransons and Miracles for water emanating from a mine portal.
"The water in question was developed as a result of and emanated from the Bransons' mining
tunnel on their 'Birthday# 24' mining claim." Miracle Mine at 223,687 P.2d at 1350. On May
20, 1982, the district court issued orders, decreeing the source of the Branson and Miracle rights
as ground water. Appeal of the district court's orders was taken, with the Idaho Supreme Court
holding: "the water flow emanating from the mine portal is public ground water subject to
appropriation." Id. at 225,687 P.2d at 1352.
6.
While the PRBA was commenced in 1969, "a final unified decree was never
entered. Due to unresolved objections to certain rights at the time of the commencement of the
SRBA, the Payette Adjudication was consolidated with the SRBA on February 8, 2001." Order
Denying Late Notice of Claim, SRBA Subcase No. 65-2794 (Dec. 1, 2010). Because of this,
water right holders from the PRBA filed claims in the SRBA for their PRBA water rights. In the
SRBA, the Branson and Miracle PRBA water rights were claimed and partially decreed as
ground water. 3 Because Miracle Mine was decided in 1984--prior to the 1987 commencement
of the SRBA-any party to the adjudication could have filed objections to Rangen's water rights
and litigated whether the Source element was properly described as surface water. Moreover,
because the Braruion and Miracle claims were made in the SRBA, water users in the SRBA were
on notice of how water emanating from a mine portal could be claimed.
7.
While IOWA argues that Rangen's Martin-Curren Tunnel surface water rights
should be administered as ground water rights, IOWA does not state what difference in
administration would occur. If the Director were to administer Rangen's senior-priority surface
water rights as senior-priority ground water rights, he would be required to examine Idaho Code
§ 42-226 and its principles of full economic development and reasonable pumping levels. Baker
v. Ore-Ida Foods, Inc., 95 Idaho 575, 513 P.2d 627 (1973). As recently explained by the Idaho
Supreme Court in Clear Springs, full economic development and reasonable pumping levels do
not apply in calls between senior-priority surface water rights and junior-priority ground water
3

1'heSRBApartialdecreesrue65,10737 and 65-10839.
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rights: "By its terms, section 42-226 only applies to appropriators of ground water. The Spring
Users are not appropriators of ground water ... [t]hey are appropriators of surface water flowing
from springs." Clear Springs at 804, 252 P.3d at 85. The Director cannot administer Rangen's
senior-priority surface water rights as ground water rights because, to do so, would run counter
to Clear Springs.
8.
Based on the law and the facts, the Director finds that Rangen is entitled to
judgment as a matter oflaw that the source of its Martin-Curren Tunnel water rights is surface
water and its rights should be administered as surface water.
The SRBA Partial Decrees For Rangen's Martin-Curren Tunnel Water Rights Authorize
Diversion Within A Ten-Acre Tract

9.
Rangen's second issue on summary judgment is its position that the point of
diversion of its water rights is not limited to the mouth of the Martin-Curren Tunnel, but should
also include the greater spriogs complex that supplies its facilities. Rangen's partial decrees
unambiguously slate that the point of diversion element is located as follows: "T07S RI 4E S32
SESWNW within Gooding County." Third Affidavit of Charles M Brendecke, Exhibits D & E
{March 22, 2013). Rangen's partial decrees also unambiguously state that the only source for its
water rights is Martin-Curren Tunnel, tribut.ary to Billinggley Creek. Id. The partial decrees do
not list "Spring(s)" and/or "Unnamed Stream(s)" as additional sources.

IO.
The ten-acre tract is visually depicted in Exhibit F to the Third Affidavit of
Charles M Brendecke (March 22, 2013). See also Spronk Water Engineers. Inc. Expert Report
to IDWR StaffMemorandum Dated April 5, 2013, Prepared for the City ofPocatello at 3 l(April
4, 2013) (depicting location of Martin-Curren Tunnel and the ten-acre tract). At the April 22,
2013 pre-hearing conference, the Director agreed to provide a map t.o the parties depicting the
location of the Martin-Curren Tunnel and the ten-acre tract point of diversion that was partially
decreed by the SRBA district court to Rangen. Attached to this order is this map.
11.
The point of diversion element decreed by the SRBA district court
unambiguously limits diversion to T07S RI 4E S32 SESWNW. Therefore, by the unambiguous
terms of its SRBA partial decrees, Rangen is not authorized to divert water from sources outside
T07S R14E S32 SESWNW. Without a water right that authorizes diversion outside T07S R14E
S32 SESWNW, Rangen cannot call for delivery of water from sources located outside its
decreed point of diversion. IDAP A 37.03.11.001 ("rules prescribe procedures for responding to
a delivery call made by the holder of a senior-priority surface or ground water right) (emphasis
added); 37.03.11.010.25 (defining ''water right" to mean "(t]he legal right to divert and use ...
the public waters of the state ofldaho where such right is evidenced by a decree ....")
(emphasis added).
12.
While the SRBA partial decrees list Martin-Curren TUllllel as the source, the
partial decrees do not exptessly state that Rangen's water rights are limited only to diversion
from the mouth of Martin-Curren Tunnel; likewise, the decrees do not state that sources other
than Martin-Curren Tunnel are lawfully diverted within the ten-acre tract. lb.us, there are
ORDER GRANTING IN PART AND DENYING IN PART
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genuine issues of material fact in dispute as to whether Rangen can divert from sources other
than Martin-Curren Tunnel that are located within T07S Rl4E S32 SESWNW.

13.
Because there are genuine issues of material fact concerning what source(s) of
water-other than Martin-Curren Tunnel-Rangen may lawfully divert within T07S Rl 4E S32
SESWNW, the Director cannot find, as a matter oflaw, that Rangen is entitled to summary
judgment on that issue.

ORDER
Based upon the foregoing, the Director GRANTS IN PART and DENIES IN PART
Rangen's Motion for Partial Summary Judgment Re: Source. Rangen is entitled to judgment as
a matter oflaw on the issue of the source ofits water rights and the fact that its water rights shall
be administered as surface water rights. Genuine issues of material fact exist as to what
source(s) of water-other than Martin-Curren Tunnel-Rangen may divert within T07S Rl 4E
S32 SESWNW; therefore, Rangen is not entitled to judgment as a matter of!aw on that issue.

Dated this

,J
day of April, 2013.

Z:Z

~
Director

ORDER GRANTING IN PART AND DENYING IN PART
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this J;J.~ day of April, 2013, the above and foregoing
document was served on the following by providing a copy in the manner selected:
J.JUSTINMAY
MAY BROWNING
1419WWASHINGTON
BOISE, ID 83702
jrnay@maybrowning.com

(x) U.S. Mail, Postage Prepaid

ROBYN BRODY
BRODY LAW OFFICE
P.O. BOX554
RUPERT, ID 83350
robynbrody@hotmail.com

(x) U.S. Mail, Postage Prepaid

FRITZ HAEMMERLE
HAEMMERLE HAEMMERLE
P.O. BOX 1800
HAILEY, ID 83333
fxh@harnlaw.com

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

RANDY BUDGE
CANDICE MCHUGH
RACINE OLSON
P.O. BOX 1391
POCATELLO, ID 83204-1391
rcb@racinelaw.net
crnrn@racinelaw.net

(x) U.S. Mail, Postage Prepaid

SARAH KLAHN
MITRA PEMBERTON
WHITE & JANKOWSKI
51116TH ST. STE. 500
DENVER, CO 80202
sarahk@white-iankowski.com
mitrap@white-jankowski.com
C. THOMAS ARKOOSH
ARKOOSH LAW OFFICES
P .0. BOX 2900
BOISE, ID 83701
tom.arkoosh@arkoosh.com

( ) Facsimile
(x) E-mail

( ) Facsimile
(x) E-mail

( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail
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A. DEAN TRANMER
CTIY OF POCATELLO
P.O. BOX 4169
POCATELLO, ID 83205

(x) U.S. Mail, Postage Prepaid

( ) Facsimile
(x) E-mail

dtranmer@pocatelJo.us
JOHN K. SlMPSON
TRAVIS L. TIIOMPSON
PAULL. ARRINGTON
BARKER ROSHOLT & SIMPSON
195 RIVER VISTA PLACE, STE. 204
TWIN FALLS, ID 83301-3029
tlt:alidahowaters.eom
jks@idahowaters.com

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

pla@idahowaters.com
W KENT FLETCHER
FLETCHER LAW OFFICE
P.O.BOX248
BURLEY, ID 83318

(x) U.S. Mail, Postage Prepaid

( ) Facsimile
(x) E-mail

wkf@pmt.org
JERRYR. RIGBY
HYRUM ERICKSON
ROBERT H. WOOD
RIGBY ANDRUS & RIGBY, CHTD
25 NORTII SECOND EAST
REXBURG, ID 83440

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

jrigby@rex-law.com

herickson@rex.-law.com
rwood@rex-law.com

~~,Ql;_"'i:l
......
Deborah Gibson ~

~"ll!"""----

Assistant to the Director
Idaho Department of Water Resources
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RandaUC. Budge (ISB# 1949)
Thomas J. Budge (ISB# 7465)
Racine Olson Nye Budge
& Bailey, chartered
201 E. Center St. /P.O. Box 1391
Pocatello, Ida110 83204
(208) 232-6101 ·-phone
(208) 232-6109-fax
rcb@racinelaw.net
tjb@racinelaw.net

RECEIVED

FEB 1 1 2ll14
DEPARTMENT OF

WATl!R RESOURCES

Attorneysfor Idaho Ground Water Appropriators, Inc. O'GWA)

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF DISTRIBUTION
WATER TO WATER RlGHT NOS,

&36-07694

36-02!551

Docket No. CM-DC-2011-004

IGWA's Mitigation Plan
and Request for Hearing

(RANGEN, INC.)

Idaho Ground Water Appropriators, Inc, (IGWA), acting for and on behalf of
its members and non-member participants in IGWA-sponsored mitigation
activities, submits this Mitigation Plan pursuant to rule 43 of the Rules for
Conjunctive Management of Surface and Ground Water Resources (CM Rules) to
avoid curtailment under the Fimil Order Regarding Ranger,, Inc.'.. Petition for
Delivery Call; Curtailing Gr0111Jd Water Rights junior to July 13, 1962 entered
January 29, 2014 (the "Curtailment Order"), as amended from time to time.
The Curtailment Order presently requires junior-priority groundwater rights
to provide simulated steady state benefits of 9.1 cfs to Curren Tunnel or direct
flow of 9.1 cfs to Rang en. The mitigation may be phased in over a five-year period
pursuant to CM Rule 40 as follows: 3.4 cfs in the first year, 5,2 cfs in the second
year, 6.0 cfs the third year, 6.6 cfs the fourth year, and 9.1 cfs the fifth year. 1
IGWA has filed a Petition for Reconsideration that, if granted, is expected to
reduce the mitigation obligations.
Proposals 1, 2 and 3 below are immediately available to deliver water directly
to Rangen. Proposals 4 through 9 require engineering, technical analysis, land
and/or water right acquisition, and facilities eonstrru,tion. Given the short time
between issuance of the Curtailment Order on January 2 9, 2014, and the physical
curtailment scheduled to commence March 14, 2014, it is impractical to include
'Curtailment Order p. 42.
IGWA's Mitigation Plan and Request for Hearing- I
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the specific details, engineering, hydrogeological analysis, technical data, and
necessary acquisitions for alternatives 4 through 9 at this time. IGWA asks the
Director to review and conditionally approve these solutions in concept, providing
necessary guidance for IGWA to proceed with the acquisitions, engineering,
technical support, financial plans, and construction commitments necessary to
implement these alternatives.
Each of the following proposals is designed to offset the depletive effects of
junior-priority ground water withdrawals.
1. Request for credit for current and ongoing mitigation activities.

IGWA has for a number of years carried out a range of activities that augment
the groundwater supply in the Eastern Snake Plain Aquifer (ESPA), which in turn
increases ESPA discharge to springs in the Hagerman area. IGWA has been given
mitigation credit for these actions in other delivery call settings. IGWA requests
that it likewise be given credit toward the mitigation obligations imposed by the
Curtailment Order. JGWA will continue to cooperate with the Department to
enable prompt and accurate calculation of such mitigation credits.

A. Conversions.
IGWA's members have converted thousands of acres of irrigated lands from
groundwater to surface water within Water Districts 120 and 13 0. IGWA plans to
continue to deliver surface water to conversion acres in the future as required to
prevent material injury to holders of senior water rights, including Rangen. These
conversions decrease in the amount of groundwater withdrawn from the ESPA,
while simultaneously increasing incidental recharge.

B. VoluntaryDry-Ups
IGWA' s members have voluntarily dried up irrigated farmland via the
Conservation Reserve Enhancement Program (CREP), Agricultural Water
Enhancement Program (AWEP), and other programs, reducing groundwater
withdrawals from the ESPA.

C. GroundwaterRecharge
IGWA's members deliver surface water to the North Side Canal Company
(NSCC) system for recharge when water and delivery capacity allow. This water
recharges the ESPA through canal seepage, conveyance loss, and recharge sites
such as Wilson Lake. Recharge enhances groundwater levels and hydraulically
connected surface water sources.

2.

Mitigation via Sandy Pipe.

IGWA's member North Snake Ground Water District (NSGWD) constructed
the Sandy Pipe in 2003 to provide an alternate supply of water to irrigation water

IGWA's Mitigation Plan and Request for Hearing- 2
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rights from the Curren Tunnel. The Sandy Pipe has and will continue to deliver
water to Butch Morris in lieu of water from the Curren Tunnel pursuant to the
Memorandum Agreement between NSGWD and Morris attached hereto as
Exhibit A. As shown in the Memorandum Agreement, Morris ov,ms water right
numbers 36-123D, 36-134E, 36-135D, 36·135E, 36-10141A and 36·10141B-·
all of which are senior ln priority in Rangen's water right 36·2551. The Morris
water rights collectively authorize the diversion of 6.05 cfs. Morris will continue
to be provided irrigation water through the Sandy Pipe, providing water from the
Curren Tunnel to mitigate injury to Rangen.
Therefore, IGWA requests and is entitled to full credit for this direct dellvery
of water to Rangen of 6.05 cfs that could otherwise be diverted from the Curren
Tunnel under Morris's prior rights.

3.

Assignmentofwaterrightno. 36·16976.

IGWA's members have pending before the Department an Application for
Water Right Permit no. 36-16976, a copy of which is attached as Exhibit H, to
appropriate 12 cfs from Springs and Billingsley Creek for aquaculture and
mitigation purposes. The sole purpose of this Appllcation is to mitigate injury to
Rangen. And, given the non-consumptive nature of tl1is water right, it is certain to
be approved.
The Curtailment Order provides that the source of Rangen's water rights is
limited to the Curren Tunnel only. 2 Consequently, the Directorissued an order on
January 31, 2014, directing Rangen to cease and desist illegal diversion of water
from Billingsley Creek at its Bridge Diversion located in the SWSWNW Section
3 2, T7S Rl4E. The Bridge Diversion will no longer be available for Rangen' s use
after February 24, 2014, since Rangen does not possess a water right for this point
of diversion.
Permit 36-16976 includes the Bridge Diversion as an authorized point of
diversion. IGWA will make a direct delivery to Rangen, to the extent needed to
meet the full mitigation obligation not satisfied by the credits requested above, by
assigning water right no. 3 6-1697 6 to Rangen.
4.

FishReplacement.

The Curtailment Order found that Rangen's inability to exercise its water
rights from the Curren Tunnel due to declining groundwater discharge from the
ESPA has caused a reduc'tion in the number of fish Rangen is able to raise.' IGWA
proposes to deliver to Rangen the number, size, and quality of fish Rangen could
raise with the water it would receive from curtailment, at appropriate times and
locations. IGWA will cooperate with Rangen to reasonably detennine the number
of additional fish that could be raised.
' Curtailment Order p. 32.
3
Curtailment Order, pp. 34~35.

IGWA'sMitlgationPlanandRequestforHearing-3
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5.

Monetary Compensation.

As an alternative to fish replacement, IGWA proposes to pay to Rangen in
cash the profits Rangen could otherwise obtain from the sale of fish raised with
the water it would receive from curtailment. IGWA will cooperate with Rangen to
reasonably determine lost profits from reduced fish sales.

6.

Improvements to Curren Tunnel diversion.

IGWA recently learned that the Curren Tunnel was regularly cleaned in years
past to remove obstructions and sustain ESPA discharge, but that such activities
ceases some time ago. There is reason to believe that flow from the Tunnel can be
enhanced by proper cleaning and maintenance and improving the Tunnel and
other diversion and delivery facilities. This proposal requires that IGWA be
allowed access to evaluate the Tunnel and other diversion facilities to determine
the nature and scope of maintenance and improvements that would enhance
flows therefrom.
7.

Horizontal well.

SPF Engineering advised Rangen go that drilling a horizontal well in the
vicinity of the Curren Tunnel would likely increase the supply of water available to
Rangen. SPF's documents were admitted as exhibits at the hearing and are part of
the agency record. IGWA proposes to pay for the cost of engineering and
constructing a second horizontal tunnel to increase the flow of water to Rangen.
Work will proceed on an Has-needed" basis upon approval of the Director.

8.

Vertical well(s) with delivery over-the-rim.

IGWA proposes to drill new groundwater wells or utilize existing wells to
deliver water directly to Rangen. This would function similar to IGWA's over-therim mitigation plan approved for Clear Springs Foods. The design, engineering
and construction components will be proceed as needed upon approval of the
Director.

9.

DirectPump-Back.

IGWA will pay the costs to engineer, construct, and operate a direct pumpback and aeration system within the Rangen facility to secure sufficient flows to
meet mitigation obligations, to the extent of any shortfall to the previously
described mitigation alternatives. Pursuant to evidence and testimony at the
administrative hearing, to alleviate concerns, redundant power sources and
pumps will be included in the pump-back design plan as remediation for power or
pump failure.

IGWA's Mitigation Plan and Request for Hearing- 4
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REQUEST FOR HEARING

Pursuant to CM Rule 43.02, IGWA requests that a Status/Scheduling
Conference be set for hearing with notice given to the parties to discuss the
mitigation alternatives identified in this plan; and, to schedule necessary
hearings.
RESPECTFULLY SUBMITTED this 12'' day of February, 2014.
RACINE OLSON NYE BUDGE
& BAILEY, CHARTERED

By,

·~ f) J
1"'
11/lldL!iL~ D,
Randall C. Budge
T.J.Budge
Attorneysfor IGWA

IGWA's Mitigation Plan and Request for Hearing- 5
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CERTIFICATE OF MAILING

I certify that on this 12"· day of February, 2014, the foregoing document was
served on the following persons in the manner indicated.

1
f)<,-t<~

t) ()

1J
D
~J;{),Ltl'vf {;.

Signature of person maili r!g form
Director, Gary Spackman
Idaho Department of Water Resources
P0Box83720
Boise, ID 83720-0098
Deborah,Gjbson@idwr.idaho.gov
Garrick Baxter
Idaho Department of Water Resources
P.O. Box 83720
Boise, Idaho 83 720-0098
garrick.haxter@idwr,idaho.goy
. Robyn M. Brody
Brody Law Office, PLLC
POBox554
Rupert, ID 83350
robynbrody@hotmail.com

D
D
!SI
IZJ

D

U.S. Mail/Postage Pre,oa1:d
Facsimile
D Overnight Mail
D Hand Delivery
igJ E-mail

D
D
[Z]

Fritz X. Haemmerle

D

POBoxlSOO
Hailey, ID 83333
fxh@haemlaw.com

D
IZI

I Haemmerle & Haemmerle, PLLC

J.JustinMay
· May, Browning & May, PLLC
1419 West Washington
Boise, ID 83 702
jmay@maybrowning..mm

U.S. Mail/Postage Prepaid
Facsimile
Overnight Mail
Hand Delivery
E-mail

D

D
D
D
IZI

U.S. Mail/Postage Prer,aid
Facsimile
Overnight Mail
Hand Delivery
E-mail
U.S. Mail/Postage Prepaid
Facsimile
Overnight Mail
Hand Delivery
E-mail

U.S. Mail/Postage Prepaid
Facsimile
Overnight Mail
HandDelivery
E-mail
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Sarah Klahn
Mitra Pemberton

WHITE JANKOWSIG, LLP
51116 1• St., Suite 500
Denver, Colorado 80202
sarahk@whlte-jankowski.com
mitrap@:w:hite-jankowski.com

D
D
D
D

U.S. Mail/Postage Prepaid
Facsimile
Overnight Mail
Hand Delivery
C><:] E-Mail

D
D
D
D

dtranmer@po,atello.u5;

U.S. Mail/Postage Prepaid
Facsimile
Overnight Mail
Hand Delivery
C><:] E-Mail

C. Thomas Arkoosh
Arkoosh Law Offices
POBox2900
Boise, ID 83 702

D
D
D
D

Dean Tranmer

City of Pocatello
P0Box4169
Pocatello, ID 83201

tom.arkoosh@arkQosh.cQm

John K. Simpson
Travis L. Thompson
Paul L. Arrington
Barker Rosholt & Simpson
195 filverVistaPlace, Suite 204
Twin Falls, ID 83301-3029

U.S. Mail/Postage Prepaid
Facsimile
Overnight Mail
Hand Delivery
E-Mail
C><:I

D
D
D
D

U.S. Mail/Postage Prepaid
Facsimile
Overnight Mail
Hand Delivery
C><:] E-Mail

tlt@idahowaters.com

jks@idahowate.ts.!,,";om
pla@idahowaters.cQm
W. Kent Fletcher

Fletcher Law Office
POBox248
Burley, ID 83318
wkf@jlmt.org

D
D
D
D

U.S. Mail/Postage Prepaid
Facsimile
Overnight Mail
Hand Delivery
C><:] E-Mail
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Exhibit A
Ident. N o , - - - - - - -

FORM 1:'12 i !llJ

ST ATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR PERMIT
Tn nppropriatc the tiublic waters oft ire State. ortdnho
1,

Name ofapplicant(s) North Snake GWD, Magic Valley GWD, et aL
Phone 206-232-6101
Name coonector (cheek or.e): @ and D or D Mdior
Malling address c/o Randall C. Budge,T,J. Budge,201 E Center Street, PO Box 1391 Clty_P_o_ca_l_e_llo_ _ _ _ _ __
State _ID_ __

Z i r = = - - - - - - Email rcb@racinelaw.net, tcb@racinetaw.net

2.

Source of water supply Springs; Billingsley Creek

J,

Location of poinl(s) of diversion:

4.

T\VP

RGE

SEC

7S

14E

7S

14E

32
32

Gal'l

Lo<

'A

which is a tributary of Snake ~!_vc.e_r- - - - - - - - -

'II

'A

County

Source

SE

SW

NW

Gooding

Springs; BIiiingsiey Creek

SW

SW

NW

Gooding

Springs; Billingsley Crask

Local name or tag#

·····-

Water wiil be used for the following purposes;
Arr,ount

12 cfs

for ~~!:1.!!9ll for irrigation

pu~poses from _ _ _ _ to

12131

(bothdatesindusive)

purposes from - - - - to

12/31

(both dates inclusive)

(cfii or acre·fett r,,;r year)

Amount

12 cfs

for

fish progagation

{els m ;;.::e,fo1:t ~r yetr)

Amount

_ _ _ _ _ for _ _ _ _ _ _ _ _ _ _ _ _ purposes. from_ .. ___ to _ _ _ _ {both dates inclusive)
(cfs or ncrc•fccl per yl.'llf)

Amount _______ for

_ _ _ _ _ _ _ _ _ _ purpos:=s from _ _ _ _ to _ _ _ _ (bothdatesinclt1sive)

(cfs or m;:r.::•fcel p¢f year)

5.
6.

Told quantity to be appropriated is (a) ___1_2_ _ cubic feet per second (cfs) and/or (b) _ _ _ _ _ acrc fo.et peryear{aO,
Prnµosed diverting works:
a. Describe type and size of devices used to divert water from the sou:-cc, Hydraullc pump(s) (sfze TSO): scraw--operated
headgale on Billingsley Creek

b. Height of storage dam __N_'I_A_-feet; active reservoir capacity _______,_··-··- ncre-feet; total reservoir capacity

_________ acre-feet !fthe reservoir wiU be filled more than once each yea1\ describe the refill plan in Hem 11. For
dams ! O feet or more in height OR reservoirs wll:h o total storage capaoityof 50 acre~feet or more1 suhrnlt a separate Applicnti<m for
Construction or Enlargement of a New or Existing Dam. Application required'?

D Yes D No

c. Proposed well dinmeter is _ _:.:;::.___ inches; proposed depth ofwe:U is _ _ _ _ _ foot.
d. 15 ground water with a ten1µerature of grenter thnn 85.,;F being sought?

e. Ifwe!t is already drilled1 when?

NIA

D Yes 0

No
· drilling firm _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
; Drilling Penn it No.

well was drilled for (well owner)

7.

Descriptjon of proposed uses (!rirrigntlon only, go to item 8):
a. Hydl'opower; sliow tolal feet. of head and proposed capacity in kW.

NIA·----··--------------

b. Stoc"-\Vfitering; list number and kind ofiivestock. N/A

----------------

e. Municipal; complete and attach the l!'.funici.llid Water Riuht Ap!)li::aflon Checktist

-------------------------

d. Domestic; show number of households NIA

e. Other; describe fully. mlti~l.on for groundwater irrigation; fish propagatton
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tt

Description of place of use;
a. if water is for irrigation, indicate acreage in each subdivision in the tabulntion below.
b. If water is used for other purposest place a symbol of the use (example: D for Domestic} in the corresponding p!aceofuse below.
See instmctions for standard symbols,

TWP RGE SEC

7S
7S

14E

31

14E

32

NE

""

NW

"' ••
MIF M/F

NE

NW
SW

l'l'W

SE

SW
SE

NE

NW

SW

SE

NV.

NW

SW

SY..

TOTALS

M/F

:

II
Total 11umber of acres to be irtlgated: ___N_IA
_ __
9.

Descdbe any other wa1er rights used for tlre &ame purposes as described above, Include water dciivered by a mur:idpa!ity, canal
company, or irrigation district. Ifthls application is for domestic purposes1 do you intend to use this water, water from another source,
or both, to irrigate your lawn, garden, and/or landscaping?
None for mitigation, Waler right nos, 36-2551 and 36-7694 are used for fish propagation purposes at Rangen,

I-0, a \Vlto owns the property llt the point of diversion? ~c•~nEge~n_,~l~n~c,~-------------------b, Who owns the fa.nd to be irrigated or place of use? Rangen, Inc.; members of applicant Ground Water Districts

c. ff the prop~rty is cwned by a person other than the applicant, describe the arrangement enabling the ttpp!icant to make this filing:

Idaho Code Section 42-5224(13)
IL Describe your proposal in narrative fonn 1 and provide additional e>..l)lanatlon for any of the items above. Attach additional pages if
necessary..
The G'./ll Districts will use t~ls water for mltlgatlon purposes to protect groundwa!~r use on the Eastern Snake Plain to

mitigate for Rangen's apparent male rial Ir.jury and to provide miligalioo for the curtailmer.l of junior grou.,dwater users
as specified in the Director's Final Order dated 1129114 for Rangen's deUvery calt Mitigation water will be provided to
Rangen for Its Curren Tunnel rights for fish propagation purposes, If uoabte to secure proper consent, !he GWDs w!lt
use their power of eminef!! domain as set forth in LC, Sec, 42-5224(13) lo secure easements, as necessary,
12. Time required for completI011 of works and applkatlon of water to proposed beneficial use

years (minimum 1 year).

x 1 t" map clwlyidentilying the proposed point of divetsion, plaae
of use, scetion #1 tmimship & range. A photocopy of'a USGS 7.5 minute topograp~ic quadrangle mnp Is preferred.

13, IIIAP OF PROPOSED PROJECT REQCIRJ\D-Atiaeltan ll!I,"

The Information contained in th· appli<:ntiott is true to the bcsf of my knowfedg~. l undcrstnnd that :my wiltruJ misrepresentations
mnde in this aJJplkntiou may res It In rejection of the! HppUcatlon or crmcellnti@ of an npprov!ll,

Signature of Applknnl

Signature of Applicant

Thomas J, BudBe, !\ttomey
Print Name (and title., if npplicuble)

Paint Name {and title, rrapplicnl:fo)

Received by _ _ _ _ _ _ _ _ __
Fee$ _ _ _ _ __

For Department Use:
Time _ _ __
Dale _ _ _ _ _ __

Rocdptedby _ _ _ _ _ _ _ __

i'reliminat')' check by _ _ _~ - - Receipt No. _ _ _ _ _ _ _ __

Dai•--------
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Attachment for Item I
Name of Applicants
Amended Application for Permit
Submitted 2/5/2014

PERMIT APPLICANTS
GROUND WATER DISTRICTS
Aberdeen American Falls Ground Water District
Bingham Ground Water District
Bonneville-Jeffersot1 Ground Water District
Madison Ground Water District
Magic Valley Ground Water District
North Snake Ground Water District
Clark Jefferson Ground Water District
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EXHIB

I ''B "
MEMORANDUM AGREEMENT

I

This Memorandum Agreement is entered into February 11"', 2014, between North Snake
Ground Water District, whose address is 152 E. Main Street,Jerome, Idaho 83338 ("Dlstrlct") and
Howard (Butch Morris), whose address ls1101 East 2900 South, Hagerman, Idaho 83332 ("Morris"). The
purpose of this Asreement Is to provide for the ongoing delivery of Irrigation water to Morris through
the Sandy Pipeline In consideration for the District's use of certaln water rights owned by Morris
diverted from the Martin-Curren Tunnel at the head of Billingsley Creek to supply mitigation water to
Rangen, Inc.
Water rights at the head of Billingsley Creek diverted from the Martin-Curren Tunnel are
reflected In Table 3.1 attached. These include 6.05 els under water right numbers 36·134D, 36-134E, 36135D, 36-135E, 36-1014lA and 36-10141B owned by Morris (the "Morris Rights"). The District
constructed In 2003 and owns and operates the Sandy Pipe fine which delivers Irrigation water from the
end of the North Side canal Company system to Morris, with a discharge into Billingsley Creek
Immediately downstream from Rangen.
The Sandy Pipeline has In the past and will continue in the future to be operated and maintained
by the Districts to dellver Irrigation water to Morris by reason of which the Morris Rights have not been
diverted from the Martin-Curren Tunnel and have Instead been delivered to the Junior water rights of
Rangen. Morris's Irrigation diversions from the Sandy Pipeline utilize and replace the full 6.05 cfs
available under the Morris Rights. Were It not for the Sandy Pipeline, Morris would take all water
available from the Martin-Curren Tunnel under the Morris Rights for irrlgatjon purposes,
The District agrees that Morris may continue to use the Sandy Pipeline without expense to
deliver Irrigation water to the property he owns. The District and Morris will cooperate with each other
and with North Side Canal Company and use their best efforts to continue to supply Irrigation water to
Morris. In return therefore, Morris agrees that the District may use the Morris Rights as needed to
provide mitigation water to Rangen to satisfy the IDWR Director's January 29, 2014 Order curtailing
157,000 acres of ground water rights junior to July 13, 1962.
This Memorandum Agreement Is for a period of five (5) years and then will be reviewed by the
parties to determine If it should be extended or terminated. By slsning this Agreement Morris lnno way
agrees to any forfeiture or loss of water rights from the Martin-Curren Tunnel.
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By: fs
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Table 3.1: Water Rights at Head of Billingsley Creek
Priority

Amount

Date
10/9/1884
10/9/1884
10/9/1884
10/9/1884
4/1/1892
411/1908
4/1/1908
4/1/1908
4/1/1908
12/1/1908
12/1/1908

lcfsl

Source'

Use

0.49
0.09
1.58
0.82
4.1
0.05
0.51
1.58
0.82
0.82
0.43

Martin-Curren Tunnel
Martin-Curren Tunnel
Martin-Curren Tunnel

Domestic, Irrigation

Morris
Morris
Morris

Water Right
Number
36-134A
36-1348
36-134D
36-134E
36-102
36-135A
36-1358
36-135D
36-135E
36-10141A
36-101418

Rangen, Inc.

36-15501

7/1/1957

1.46

Martin-Curren Tunnel

Rangen, Inc.

36-2551

7/13/1962

48.54

Martin-Curren Tunnel

Rangen, Inc.

36-7694*

4/12/1977

26.00

Martin-Curren Tunnel

User Name
Candy
Rangen, Inc.
Morris
Morris

Musser
Ranaen, Inc.
Cannv
Morris

.

Irrigation and domestic use
Irrigation, Stockwater

Martin-Curren Tunnel

lrriaation, Stockwater

Martin~Curren Tunnel

Domestic, Irrigation, Stockwater

Martin-Curren Tunnel

Irrigation and domestic use

Martin-Curren Tunnel
Martin-Curren Tunnel
Martin-Curren Tunnel
Martin-Curren Tunnel

Irrigation
Irrigation, Stockwater
fnin::mrln, Stocl<Water
Irrigation, Stockwater
lniru,rion, Stockwater
Fish propagation use at the
hatchery and research facility on
Billinaslev Creek.
Fish propagation use at the

Martin-Curren Tunnel

hatchery and research facility on
BiRingsley Creek. (Includes 0.1 els
for domestic use. l
Fish propagation use at the
hatchery and research facility on

Billin.....,.lev Creek.
SRBA Partial Decree.
... According to a memorandum from Cindy Venter to Karl Dreher dated December 15, 2003, Rangen's submitted historical flow numbers
show that flows have not been available to support water right number 36-7694 since October 1972, whk:h predates the priority year of the
right by nearly 5 years. AdcfrtionaHy, during the water right development period flows did not exceed 50 cfs, which is the total of water rights
36-15501 and 36-2551.
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North Snake Ground Water District, Magic Valley Ground Water
District, and Southwest Irrigation District (the "Districts") submit this brief
pursuant to Rule 84(p) of the Idaho Rules of Civil Procedure and the

Procedural Order Governing Judicial Review of Final Order of Director of
Idaho Department of Water Resources entered by this Court on March 5,
2015, in reply to the response briefs filed by Idaho Department of Water
Resources ("IDWR") and Rangen Inc. ("Rangen") on June 23, 2015.
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REPLY
IDWR' s response arguments are similar to arguments made by
Rangen, but Rangen makes some additional arguments not made by
IDWR. This reply first addresses arguments common to both IDWR and
Rangen, then arguments unique to Rangen.

1. New construction is not a requirement for an appropriation to be
made in good faith, but even if it were, the Application
contemplates new construction.
The Director concluded that since part of the Districts' appropriation
does not require new construction, the Application fails the good-faith
requirement under Idaho Code§ 42-203A(5). The Districts contend this
conclusion was in error as a matter of law because new construction is not
required for an appropriation to meet the good faith requirement under
Idaho Code§ 42-203A(5) and Rule 45.01.c ofIDWR's Water
Appropriation Rules 1 (the "Rules").2
In response, IDWR contends the plain language of Rule 45.01.c
mandates new construction. 3 IDWR acknowledges that interpretation of an
administrative rule should begin with the literal words of the rule and that
such language should be construed in the context of the rule as a whole, 4
but argues that since "the words 'construct' and 'operate' are explicit in
Rule 45.01.c.i." the rule makes new construction a requirement for any
new water right. IDWR claims the Application does not meet the plain

1

IDAPA 37.03.08.45.01.c.

2

Districts' Opening Br. at 16-17.

3

IDWR Response Br. at 11.

IDWRResponse Br. at 11 (quoting Mason v. Donnelly Club, 135 Idaho 581,586 (2001);
Rhodes v. Indus. Comm'n, 125 Idaho 139,142 (1993); Thomasv. Worthington, 132 Idaho
825,829 (1999); Verska v. St. Alphonsus Reg'lMed. Ctr., 151 Idaho 889,893 (2011)).

4
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language of this rule because it "proposes no construction or operation of a
project for at least 8 cfs of the 12 cfs proposed for appropriation." 5 Rangen
similarly contends that the Districts "do not propose to do anything." 6
IDWR' sand Rangen' s arguments are unavailing. As explained below,
the Districts' project includes new construction. Yet, even if it did not, Rule
45.01.c does not require new construction when read in context with the
rest of the Rules. Further, construing the rule to require the appropriator to
construct some new device or infrastructure would produce absurd results,
and contradicts IDWR' s practice of issuing water rights developed with
existing infrastructure.
Finally, in the event this Court agrees that new construction is required
to appropriate water, IDWR still erred by not approving the portion of the
project using new construction and approving the remainder with a
condition that requires new construction.

1.1 The Application proposes new construction.
The Application explicitly proposes the use of "Hydraulic pumps (size
TBD)" as part of the diverting works.7 These pumps are not in place; the
Districts would need to build them. 8 Interestingly, Rangen discusses these
proposed pumps while at the same time maintaining the Districts have
proposed to do nothing. 9
Since the Application contemplates construction of new pumps and
related infrastructure, the position advanced by IDWR and Rangen must
be that some new construction is not enough; rather, that every component

5

IDWR Response Br. at 11, 12.

6

Rangen Response Br. at 6.

7

R. Vol. 1, p. 1.

8

Districts' Opening Br. at 18-19.

9

Rangen Response Br. at 13.

Districts' Reply to IDWR and Ran gen - 7

000163

of the project must utilize new construction. As explained below, the Rules
when read as a whole do not mandate new construction at all, let alone that
every component of the project utilize new construction.

1.2 When read as a whole, Rule 45.01.c does not require new
construction for the appropriation to be made in good faith.
Rule 45.01.c is concerned with preventing people from applying for
water rights "for delay or speculative purposes." It requires 1) "legal access
to the property necessary to construct and operate the proposed project" or
"the authority to exercise eminent domain authority to obtain such
access," 2) that "[t)he applicant is in the process of obtaining other permits

needed to construct and operate the project," and 3) that "[t)here are no
obvious impediments that prevent the successful completion of the
project." 10 The rule references construction, but does not explicitly state
that new construction is mandatory.
Language from an administrative rule should be construed in the
context of the rules "as a whole." 11 Here, the following "general provision"
in the Rules is instructive:
No person shall commence the construction of any project
works or commence the diversion of the public water or trust
water of the state of Idaho from any source ... without first
having filed an application for permit to appropriate the
water or other appropriate form with the department and
received approval from the Director ....12
Implicit in this is that an applicant may, upon the Director's approval,
divert water without constructing new infrastructure.

10

IDAPA 3 7.03.08.045.01.c (emphasis added).

11

See Rhodes, 125 Idaho at 142; Verska, 151 Idaho at 893.

12

IDAPA 3 7 .03.08.035.01.a (emphasis added).
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A "plain, obvious and rational meaning" 13 of Rule 45.01.c when
construed as a whole is that the appropriator must be able to obtain legal
access and the permits required to perform any construction necessary to
develop the water right, not that new construction is always necessary
whether or not it is needed to divert water and apply it to beneficial use.
The latter interpretation, which IDWR proposes, produces absurd results
and contradicts IDWR' s long history of approving water rights without new
construction, as explained below.

1.3 Construing Rule 45.01.c to require new construction will
produce absurd results.
If the Court finds ambiguity in the language of Rule 45.01.c, it should
avoid the absurd results of an interpretation requiring new construction. 14
The Idaho Constitution states: "The right to divert and appropriate the
unappropriated waters of any natural stream to beneficial uses, shall never
be denied." 15 The gravamen are "divert" and "beneficial use." The
mechanism for diverting water, as well as who owns the mechanism, are
inconsequential as long as the appropriator has legal authority to use the
diversion mechanism and to apply water to a beneficial use.
IDWR's proposed interpretation of Rule 45.01.c produces absurd
results by requiring appropriators to build things even if it is entirely
unnecessary to divert water and apply it to beneficial use.

13

Mason, 135 Idaho at 586.

14

See State v. Doe, 155 Idaho 99, 102-03 (2013) ("Constructions of an ambiguous statute
that would lead to an absurd result are disfavored.").
15

Idaho Const., Art.15, § 3.
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1.4 IDWR and Rangen do not address the case law that allows
new water rights to be appropriated using existing
infrastructure.
The Districts' Opening Brief discussed two cases, PortneufIrrigating

Co. v. Budge and Canyon View Irrigation v. Twin Falls Canal Co., wherein the
Idaho Supreme Court held that an irrigation company could condemn the
right to use another canal company's existing canal. 16 The Court
specifically held in Canyon View "that an individual may acquire the right
to enlarge or to use an existing canal in common with the owners thereof,
upon payment of proper compensation. " 17 These cases require the Rules to
be interpreted to allowwaterto be appropriated using existing structures,
yet IDWR and Rangen are silent concerning these cases.
Other cases and statutes also support the Districts' ability to
appropriate water without constructing new infrastructure. For example,
Idaho courts have explained that when a landowner waters stock from a
stream, he does not need to construct a new diversion structure beyond the
existing flow of the stream. 18 And in Bedke v. City of Oakley (In re SRBA), the
Idaho Supreme Court held: "Because the Bedkes ... have failed to show
that they have gained a conveyance right in the City's pipeline, we
conclude that the district court did not err when it adopted the special
master's conclusion of law that the Bedkes' claimed water rights should be
disallowed," indicating the Bedkes could have had a water right if they had
the right to use the City's pipeline. 19

16

Portneuflrrigation Co., Ltd. v. Budge, 16 Idaho 116 (1909); Canyon View Irr. v. Twin Falls
Canal Co., 101 Idaho 604 (1980).
17

Canyon View Irr., 101 Idaho at 609 (emphasis added).

18

Hulet, 106 Idaho 37, 43-44 (Ct.App.1983).

19

Bedkev. CityofOakley(InreSRBA), 149 Idaho 532,541 (2010).
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By contrast, neither IDWR nor Rangen have cited a single case that
suggests a water right cannot be appropriated unless it involves new
construction.

1.5 Interpreting Rule 45.01.c to require new construction
contradicts IDWR's historic practice.
IDWR has issued thousands of water rights where new construction
was not involved. Most if not all "enlargement" water rights were
appropriated using existing infrastructure; many irrigation rights were
developed using existing headgates, canals, and ditches; and many
municipal and industrial water rights were developed using existing
infrastructure. Under IDWR's proposed interpretation of Rule 45.01.c, all
of these water rights were developed in bad faith.

1.6 Even if new construction were required, IDWR should have
approved the Application.
Idaho Code § 4 2-20 3A(S) instructs the Director to approve water right
applications unless certain criteria are not met (sufficient water supply,
etc.), in which case the Director may "reject such application and refuse
issuance of a permit therefor, or may partially approve and grant a permit
for a smaller quantity of water than applied for, or may grant a permit upon
conditions." Since IDWR admits that part of the Application proposes new
construction, it was an abuse of discretion for the Director to not at least
approve that part of the Application. Further, IDWR has offered no reason
why it should not have approved the remainder of the Application with a
condition that it utilize only new infrastructure.

2. The Director did not resolve a disputed factual matter concerning
the Districts' intent to develop the permit, but rather ignored
evidence that did not support his desired outcome.
The Director ruled that "the Districts' intent at the time of filing the
District's Application was to simply obtain the Permit and assign it to

Districts' Reply to IDWR and Rangen -11
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Rangen to perfect by utilizing the water from the Rangen facility," and that
it had no intent of perfecting the right itself. 20 The Districts have argued
this finding is not supported by the record as a whole, as required by Idaho
Code§ 67-5279(3), because the Directorignored clear, undisputed
evidence that the Districts intended from the outset to construct project
works and develop the permit themselves in the absence of Rangen
accepting an assignment of the permit. 21
Rangen responds that the Director's finding is supported by substantial
evidence in the record. IDWR similarly argues that the Director merely
resolved a conflict in evidence, and "the existence of conflicting evidence
is not grounds for overturning the Director's decision." 22 There is a
difference, however, between resolving conflicting evidence and failing to
base a decision on the record as a whole. The former involves resolving
genuine disputes of fact, while the latter ignores undisputed fact.
In this case, the Director had undisputed evidence before him that the
Districts would either (a) "do a mitigation plan where [the Districts] would
develop these and supply the water," or (b) "just assign the permit to
[Rangen] for mitigation." 23 There is no evidence in the record that
genuinely disputes this. Lynn Carlquist' s honest admission that the
Districts hoped to assign the permit to Rangen does nothing to undermine
his testimony that the Districts were committed to perfect the right
themselves if necessary.
The Director on one hand acknowledged the Districts' intent to
develop the permit themselves, making a finding of fact that the

20

R. Vol. 2, p. 362.

21

Districts' Opening Br. at 17.

22

IDWR Response Br. at 13.

23

Tr. 44:19-45:1.
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Application contemplates a pump station and other diversions structures,
yet in the section discussing the Districts' intent he does not consider any
possibility other than assigning it to Rangen. 24 Such conduct is not a
resolution of conflicting evidence but a failure to consider the record as a

whole and, therefore, violates Idaho Code§ 67-5279(3).
In fact, even if the Director had perceived a genuine conflict in
evidence (which is impossible under the record), he still erred by failing to
make factual findings reconciling the supposed conflict. For example, in

Cooper v. Board of Professional Discipline ofthe Idaho State Board of
Medicine, an agency heard conflicting testimony as to whether a doctor
engaged in a sexually exploitive relationship. 25 The agency ultimately
found that the doctor engaged in such a relationship, but it made no finding
as to the credibility of testimony to the contrary. 26 Because it did not
resolve the discrepancies in the testimonies but merely relied on the
favorable testimony, the Court concluded that the agency's finding was
"not supported by substantial evidence on the record as a whole as required
by I.C. § 67-52 79(3)." 27
In light of Cooper, ID WR' s response argument that the Director was
merely resolving disputes of fact must additionally be rejected because the
Final Order does not 1) acknowledge a conflict in the evidence or 2) resolve
such a conflict through appropriate findings.

24

See Districts' Opening Br. at 17-20.

25

Cooperv. Bd. of ProflDisciplineofthe Idaho State Bd. of Med., 134 Idaho 449,451
(2000).
26

Id. at 45 7 (emphasis added).

21

Id.
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3. In addressing the local public interest, the Director is confined to
analyzing the effects of the proposed use on the water resource.
The Director found that the Application was not in the local public
interest because it would form what he deemed unacceptable precedent.
He also gave several reasons why it would be unfair to Rangen to approve
the Application. 28 The Districts have argued that these considerations go
beyond the statutory scope of the public interest analysis because they do
not address "the interests that the people in the area directly affected by a
proposed water use have in the effects of such use on the public water
resource," as defined in Idaho Code§ 42-202B(3). 29
Although the Districts rely upon the statutory definition of "local
public interest," Rangen argues that the Districts "have urged a narrow
definition," and that the Director has broad discretion to consider a wide
array of factors as part of the "local public interest" analysis, citing Shokal
v. Dunn, 109 Idaho 330,339 (1985). 30 However, whenShokalwas decided

in 1985, the local public interest was broadly defined under Idaho Code§
42-403A(5) as "the affairs of the people in the area directly affected by the
proposed use." 31 The Shokal decision recognized a variety of factors that
could be related to the general "affairs of the people," such as the
"economic effect" of the appropriation, the "loss of alternative uses of
water that might be made within a reasonable time if not precluded or
hindered by the proposed appropriation," the "effect [of the appropriation]
upon access to navigable or public waters," or "the intent and ability of the
applicant to complete the appropriation. " 32 Given the wide variety of

28

R. Vol. 2, p. 364.

29

Districts' Opening Br. at 20-21 (quoting Idaho Code§ 42-202B(3)).

30

Rangen Response Br. at 10-11.

31

See 1994 Idaho Sess. Laws 64.

32

Shokal v. Dunn, 109 Idaho 330, 338 (1985).
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potential factors to consider, the decision held that "[tJhe determination of
what elements of the public interest are impacted, and what the public
interest requires, is committed to Water Resources' sound discretion." 33
This changed in 2003 when the Idaho Legislature amended the
definition of "local public interest" to more narrowly define it as "the
interests that the people in the area directly affected by a proposed water
use have in the effects ofsuch use on the public water resource." 34 The
Legislature deliberately removed from consideration the sweeping factors
recognized in Shokal.
IDWR does not dispute the current definition of "local public interest"
but asserts the Director did consider the Application's effect on the public
water resource. 35 The rationale cited by the Director, however, go well
beyond the effects of the Application on Billingsley Creek.
The Director found a violation of the local public interest on the basis
of 1) "unacceptable precedent [set by the Application] in other delivery call
proceedings;" 2) the Districts acting "preemptive[lyJ" to prevent Rangen
from applying for the same water; 3) that the "Application attempts to
establish a means to satisfy [a] required mitigation obligation to Rangen"
with water Rangen was using without authorization; and 4) the District's
use of "their eminent domain as a vehicle to obtain a water right for
mitigation wholly located on land owned by Rangen." 36
While these concerns apparently offend the Director's sense of
fairness, they go well beyond "the effects of such use on the public water

33

Id. at 339.

2003 Idaho Sess. Laws 298 (emphasis added). Following this amendment, Idaho Code§
42-403A(5) now references Idaho Code§ 42-202B for the definition of "local public
interest."
34

35

IDWRResponse Br. at 15.

36

R. Vol. 2, p. 364.
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resource." 37 Specifically, 1) the Final Order does not explain how what
precedent is purportedly unacceptable and how it will effect Billingsley
Creek in other delivery call cases; 2) the Districts' having submitted its
application to appropriate Billingsley Creek before Rangen submitted its
own application is precisely what the prior appropriation doctrine
encourages ("first in time is first in right"); 3) the fact that Rangen had been
using Billingsley Creek without a valid water right is irrelevant, except to
demonstrate that water is available to appropriate under the Application;
and 4) the Director does not decide what an appropriate use of eminent
domain is; judges do.
It is simply not appropriate for the Director to consider who will

appropriate water later in time if an application is denied, and then play
favorites by claiming the prior application is not in the public interest based
on subjective notions of fairness. The unavoidable reality is that the
Districts' use of Billingsley Creek under the Application will have no
different effect on Billingsley Creek than Rangen's use of water under its
later-priority application for permit.
The Director also erred by considering that by denying the Application
he would force the Districts to add water to Billingsley Creek from another
source. would be forced to do if he denied the Application. Whatever
benefits there may be to adding water to Billingsley Creek, it is not a valid
basis for finding the Application is not in the local public interest. Again,
the Director's misguided legal analysis is based on a subjective sense of
fairness, not the statutory scope of the local public interest under Idaho
Code§ 42-202B(3).

37

Idaho Code§ 42-202B.
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4. Rangen' s speculation argument is without merit.
Under Idaho Code§ 42-203A(S)(c), the Director can deny an
application that "is not made in good faith, [or] is made for delay or
speculative purposes." The Final Order does not conclude that the
Application was speculative, 38 but Rangen now argues the Director's
denial of the Application should be affirmed on the basis it is speculative. 39
As explained below, this Court should reject Rangen's speculation
argument because the Director did not make a finding as to speculation,
and this Court should not engage in fact-finding. Even if the Court were to
make a finding as to speculation, the Districts' Application is not
speculative because (1) the Districts have a mitigation obligation to
Rangen; (2) Idaho law does not require a current interest in the point of
diversion or place of use; and (3) the Districts' condemnation powers are
sufficient for the Application.

4.1 This Court should not entertain Rangen' s request to make
factual findings regarding speculation.
If a factual finding as to a disputed issue needs to be made, this is for
the trier of fact, "not for an appellate court." 40 Here, it is the Director's role
to determine whether the Districts had "an intention to obtain a permit to
appropriate water without the intention of applying the water to beneficial

38

Agency R., Vol. 2, p. 362.

39

Rangen Response Br. at 15.

Ustick v. Ustick, 104 Idaho 215,223 (Ct. App.1983) (declining to derive inferences from
the evidence, since this is a role of finder of fact); see also Grantv. Comm'r of Corr., 87
Conn. App. 814,817,867 A.2d 145,148 (2005) ("Itis well known that appellate courts
do not make findings of fact .... " (quotingStatev. Pagan, 75 Conn.App. 423,431,816
A.2d 635,640 (2003)); Statev. Sykes, 840 P.2d 825, 835-36 (Utah Ct. App.1992) ("[I]t is
not the function of an appellate court to make findings of fact because it does not have the
advantage of seeing and hearing the witnesses testify." (quoting Rucker v. Dalton, 5 9 8
P.2d 1336, 1338 (Utah 1979)).
40
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use with reasonable diligence." 41 Intent is a factual determination for the
trier of fact. 42 In making this determination, the Rules require the factfinder to judge "the substantive actions that encompass the proposed
project." 43 The Court may remand factual issues to the agency for further
fact-finding, but it would be improper for the Court to engage in factfinding itself.44 Thus, if the Court reverses the Director's findings regarding
bad faith and the local public interest, a finding of speculation is not a
viable alternate grounds for affirming the Final Order an appeal.

4.2 The Application is not speculative because the Districts
reasonably anticipated a mitigation obligation to Rangen.
If this Court deems it proper to engage the fact-finding process
concerning speculation, Rangen' s arguments still must be denied.
Rangen cites a Colorado case, Colorado River Water Conservation

Districtv. Vidler Tunnel Water Co., 197 Colo. 413,418 (1979), for the
proposition that an applicant must have an agency or contractual
relationship with the party who actually beneficially uses the water.
However, in addition to this case being non-binding, the facts here are
clearly distinguishable.
In that case, a water right application was denied on the basis that
"water rights are sought here on the assumption that growing population
will produce a general need for more water in the future. But [the applicant]
has no contract or agency relationship justifying its claim to represent

41

IDAPA 37.03.08.045.01.c.

42

See Krepcik v. Tippett, 109 Idaho 696,699 (Ct. App. 1985); Barrett v. Barrett, 149 Idaho

21, 24 (2010).
43

IDAPA 37.03.08.045.01.c.

44

See Idaho Code§ 67-5276(1)(a).
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those whose future needs are asserted." 45 By contrast, at the time the
Districts' Application was filed they were in the midst of a delivery call
case, facing a potential mitigation obligation.
This Court's recent Memorandum Decision and Order in Rangen v.

IDWR, Twin Falls County Case No. CV-2014-4970 (June 1, 2015),
requires junior groundwater users must have mitigation plans approved
and implemented before the Director makes a finding of material injury in a
delivery call case. This requires juniors to appropriate water rights for
mitigation in anticipation of future mitigation obligations.
Accordingly, the hearing officer properly concluded:
Rangen filed its pending delivery call against the Districts
in December 2011. Therefore, at the time Application 361697 6 was filed, there was a pending water call against the
Districts. The Districts should have recognized that some
amount of material injury was occurring at the Rangen
facility due to upstream ground water pumping, regardless of
whether the Department had made a formal finding of
material injury. The Districts' future mitigation obligation
was reasonably foreseeable. Therefore, the Districts could
pursue measure to mitigate the apparent injury which was
already occurring at the Rangen facility at the time the
application was filed. 46
Based on the circumstances at the time the Application was filed, Rangen's
speculation argument must be denied.
4.3 Lemmon supports the Districts' mitigation to Rangen.
Rangen next argues that mitigation water rights cannot be acquired
unless the appropriator has a possessory interest in the land on which the

Conversely, the "anti-speculation" rule did not apply in Bacher v. Office of the State Eng'r
of Nev., 122 Nev.1110, 1120 (2006), where the applicant acted as an agent for the party
45

who would apply the water to beneficial use.
46

R. Vol. 2, p. 274.

Districts' Reply to IDWR and Rangen -19

000175

mitigation will be applied to use by the senior. 47 Rangen cites Lemmon v.

Hardy, 95 Idaho 778, 780, 781(1974), which states that "a water right
initiated by trespass on private property is invalid" and that "[l]ack of a
possessory interest in the property designated as the place of use is
speculation." 48

Lemmon is clearly distinguishable. There, the applicants sought to
appropriate water for fish propagation, but were exploring options as to
where they would lease land to rear fish. 49 Here, the Application specified
the place of use, and the Districts have legal authority to condemn
easements for mitigation purposes. The Lemmon decision explicitly
acknowledges a possessory interest is not necessary if it can be acquired
through condemnation, as held in Marshall v. Niagara Springs Orchard Co.,
22 Idaho 144 (1912), andBassettv. Swenson, 51 Idaho 256 (1931).

4.4 The Districts' condemnation powers enable them to
accomplish the proposed projects under the Application.
As part of its speculation arguments, Rangen directs several attacks on
the Districts' condemnation powers and the proposed uses thereunder.
It first claims the Districts never had a plan to install their own

diversion since their Rule 40.05 Disclosures indicated they intended to use
the Bridge Diversion. so This argument is without merit since Idaho law
allows the use of eminent domain to condemn the use of existing
infrastructure. 51

47

Rangen Response Br. at 12.

4s Id.
49

Lemmon, 95 Idaho at 778.

50

Rangen Response Br. at 13.

51

The Districts' do have the power to build a separate diversion structure next to the
Bridge Diversion; however, building such a structure is unnecessary in light of the ability
to condemn an easement to use the Bridge Diversion.
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Rangen next states it "never had a pump station to the small raceways
and never desired such a pump station." 52 If anything, this argument casts
doubt on Rang en's claimed shortage of water to the small raceways.
Regardless, injury has been found, IGWA' s members have been ordered to
deliver mitigation water to the small raceways, and the pump station
contemplated by the Application will do just that. 53
Next, Rangen argues that the Districts' limited condemnation powers
prevent it from pursuing the Application. 54 It suggests a narrow view of
easements that requires the Districts to obtain a fee simple interest;
however, under Idaho law an easement allows a party to build and operate
infrastructure, 55 including things like "diversion works, pumping plant,
transformer station and pumping house." 56
Finally, Rangen argues that even if the Districts have the necessary
condemnation authority, the Districts' Notice oflntent to Exercise the
Power of Eminent Domain (the "Notice") is legally deficient. 57 However,
even if the Notice were deficient (which it is not), it would not be a basis to
deny the Application because such Notice is legally required only when
"acquir[ing] a parcel of real property in fee simple," 58 not the easements the
Districts seek. The Rules require only that the Districts take "appropriate
action," which the Districts have done by filing a condemnation action. 59

52

Rangen Response Br. at 13.

53

See R. Vol. 1, pp. 94, 102; R. Vol. 2, p. 349.

54

Rangen Response Br. at 13-15.

55

See, e.g., Canyon View Irr., 101 Idaho at 606.

56

Quinn v. Stone, 75 Idaho 243,244 (1954).

57

Rangen's Response Br. at 14-15.

58

See Idaho Code § 7-707 (Emphasis added).

IDAPA 37.03.080.05.e.1; Pursuantto Idaho Rule of Evidence 201(d), the Districts
respectfully ask that the Court take judicial notice of the documents filed in Gooding

59
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Rangen's arguments attacking the Districts' condemnation powers do
not address speculation, are without merit, and do not serve as an alternate
basis for affirming the Director's Final Order.

5. The Director properly concluded that mitigation is accomplished
by delivering water to the senior user.
Rangen makes an interesting argument regarding how mitigation water
is put to beneficial use. It claims the Director erred by concluding
mitigation occurs by delivering water into Rangen' s infrastructure because
evidence in the record suggested that beneficial use occurred in Rangen's
raceways, not upon delivery. 60 Rangen claims this determination violated
IDAPA 37.01.01.712.01, which states: "Findings of fact must be based
exclusively on the evidence in the record .... " It contends the Hearing
Officer erred in considering the Districts' argument that the place of use is
where the Districts deliver Rangen the water. 61
Since Rangen has not appealed the Final Order, there is no basis for it to
raise this as an issue in its response brief. Nonetheless, suffice it to say that
the question of whether a mitigation beneficial use is accomplished by
delivering water to the senior to use is a legal question, and the Hearing
Officer (and the Director) was well within his authority to consider IGWA' s
legal arguments concerning the same. 62
Rangen next argues that even if this is a law issue, the Director's
conclusion ignores "[t]he most fundamental law[] that water must be used
for a beneficial use, and a water right is not obtained unless there is a

County Case No. CV-2015-123, including: 1) the Verified Complaint filed on March 23,
2015; 2) the Motion for Possession and Memorandum
60

Rangen Response Br. at 15.

61

Rangen Response Br. at 16.

See R. Vol. 2, p. 359-60 (citing Clear Springs Foods, Inc. v. Spackman, 150 Idaho 790,
797,252 P.3d 71, 78 (2011)).

62
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diversion and application of water to a beneficial use. " 63 It further
contends: "Without both delivery and use of water, a beneficial use never
occurs." 64 The Districts' post-hearing brief contains an adequate response
to this argument, and the Districts incorporate that analysis here by
reference. 65 The Districts also concur with the Hearing Officer's and the
Director's analyses of this issue. 66

6. The Application provided sufficient information to evaluate and
enforce a water permit.
Rangen similarly argues that the Application should be denied since it
does not add words to "mitigation" to describe how it will be used, which
Rangen contends makes the right impossible to evaluate or enforce. 67
Specifically, Rangen argues "there is no way to tell if a water right
application has been perfected without knowing how it will be used," and
"there is no way to tell from the description of mitigation whether the
water right will be consumptive or not. "68
Of course, the same argument could be made with respect to a water
right appropriated for industrial or commercial purposes. But such rights
do not list the beneficial use as, for example, "industrial use for potato
processing plant" or "industrial use for fabrication;" it is simply
"industrial." In each instance, interested parties must review the rest of the
application, and may even need to participate in the proceeding, if they
want to know the specifics of how water will be used under the application.

63

Rangen Response Br. at 16.

64

Rangen Response Br. at 17.

65

R. Vol. 2, pp. 228-30.

66

R. Vol. 2, pp. 272-73, 359-60.

67

Rangen Response Br. at 18.

68

Rangen Response Br. at 18.
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Here, the Application explains that "[m]itigation water will be delivered
to Rangen for fish propagation purposes," and it identifies Rangen's water
rights: "3 6-2 5 51 and 3 6-7 694. " 69 It is no mystery to Rang en or to the
world that water will be delivered to Rangen for use in its fish hatchery.

7. Rangen has not appealed the Hearing Officer's determination
that Martin-Curren Tunnel and Billingsley Creek are separate
sources of water.
As part of its mitigation analysis, Rangen argues the Hearing Officer
erred when it found that the Martin-Curren Tunnel and Billingsley Creek
were separate sources of water. 70 Again, Rangen has not appealed this
ruling. Further, the issue has already been decided by this Court in other
proceedings.

8. The Application was complete.
Rangen argues that the Application was incomplete because it was not
signed by the Districts but rather their attorney. 71 Once again, Rangen has
not appealed this issue. Notwithstanding, the Districts addressed this
argument in their post-hearing brief and incorporate here by reference the
analysis found therein. 72 The Districts also concur with the Hearing
Officers' and Directors' analysis on this issue. 73

9. Rangen does not have standing to challenge the Districts'
approval of the Application, nor is this the proper forum.
Within its argument that the application was incomplete, Rangen also
contends that Districts did not properly approve the Application because,

69

R. Vol. 1, p. 2.

70

Rangen Response Br. at 18.

71

Rangen Reponse Br. at 20.

72

R. Vol 2, pp. 221-25.

73

R. Vol. 2, pp. 275-76, 360-61.
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under Idaho Code§ 42-5223(3), boards of directors in ground water
districts "can only act through regular monthly meetings or special
meetings" and that if they do not, such acts are null and void pursuant to
Idaho Code§ 67-2347(6), part of Idaho's Open Meeting Law, Idaho Code
§ § 6 7-2 340 through 6 7-2 34 7. 74 This argument should also be ignored
since Rangen did not appeal this issue. Moreover, there is no evidence in
the record to support it, and Rangen does not have standing to challenge
the resolutions passed by the Districts approving the Application. Under
Idaho's Open Meeting Law, only a person "affected by" a failure to comply
with the law has standing to challenge it. 75 "[T]he plaintiff must show that a
harm or peril personal to the plaintiff is caused by the agency's actions. " 76
"An interest, as a concerned citizen, in seeing that the government abides

by the law does not confer standing. " 77
Further, even if Rangen did have standing, it would need to challenge
the conduct via" a civil action in the magistrate division of district court,"
as required under Idaho's Open Meeting Law. 78 Raising this issue for the
first time on appeal is not appropriate. 79

74

Rangen Response Br. at 22-23. These specific provisions of Idaho's Open Meeting Law
were repealed effective July 1, 2015, but they were in force at all relevant times.
Idaho Code§ 67-2347(6);see alsoArnoldv. City ofStanley, 158 Idaho 218, _(2015)
(recognizing that Idaho Code § 6 7 -2 34 7 (6) "expressly provides standing only to those
affected by the violation of the open meeting law").
75

Rural Kootenai Org. v. Bd. ofComm'rs, 133 Idaho 833,841 (1999), overruled on other
grounds in Smith v. Wash. Cnty., 150 Idaho 388,390,247 P.3d 615,617 (2010).
76

77

Student Loan Fund v. Payette Cnty., 125 Idaho 824,828 (Ct. App. 1994).

78

IdahoCode§ 67-2347(6).

79
Id. And even if Rangen now wished to declare the Districts' conduct null and void, it had
to do so "within thirty (30) days of the time of the decision or action that results ..• from a
meeting that failed to comply with [Idaho's Open Meeting LawJ ." This time has well
passed. Without compliance with these provisions, Rangen cannot seek to declare the
Districts' conduct null and void. "If actions in violation of the open meeting laws were void
without a challenge, the provisions of I.C. Section 6 7-2 34 7 (4) would be meaningless."
Petersen v. Franklin Cnty., 130 Idaho 176, 181 (1997).
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CONCLUSION
Based on the foregoing, the Districts respectfully urge this Court to
grant the relief requested in the Districts' Opening Brief.
DATED this 13th day of July, 2015.

RACINE OLSON NYE BUDGE
& BAILEY, CHARTERED

Randall C. Budge
T.J. Budge
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I.
STATEMENT OF THE CASE

A.

Nature of the case.
This case originated when the North Snake Ground Water District, Magic Valley Ground

Water District and Southwest Irrigation District (collectively, "Districts") filed a Petition seeking
judicial review of a final order of the Director of the Idaho Department of Water Resources
("IDWR" or "Department"). The order under review is the Director's Final Order Denying
Application entered on February 6, 2015 ("Final Order"). The Final Order denies an application

for permit to appropriate water filed by the Districts. The Districts assert that the Director
abused his discretion and exceeded his authority in the Final Order, and request that this Court
set it aside and remand for further proceedings.

B.

Course of proceedings and statement of facts.
This matter concerns an application to appropriate water filed by the Districts. The

application was filed on April 3, 2013. R., p.1. It seeks to appropriate 12 cfs of water from
unnamed springs and Billingsley Creek for purposes of mitigation for irrigation and fish
propagation. Id. The application was submitted in response to a delivery call filed by Rangen,
Inc. ("Rangen") in December 2011. R., p.351; Ex. I 008, p. l. In that call, Rangen alleged that it
is short water under two senior rights due to junior ground water use, and sought the curtailment
of various of the Districts' members. Id. The stated intent of the Districts is to use the
appropriation as a potential source of mitigation for material injury resulting from the call:
The . . . Districts [will use] this water for mitigation purposes to protect
groundwater use on the Eastern Snake Plain in the event that the Director finds
Rangen to be materially injured and orders junior groundwater users to provide
mitigation or be curtailed. Mitigation water will be delivered to Rangen for fish
propagation purposes. The ... Districts, if unable to secure Rangen's consent,
will use their power of eminent domain as set forth in Idaho Code section 425224(13) to secure necessary easements for mitigation facilities.
R.,p.2.
On January 19, 2014, the Director issued a curtailment order in the call proceeding. 1
Ex.I 008. He concluded that Rangen's senior rights are being materially injured by junior

1

The term "curtailment order" as used herein refers to the Director's Final Order Regarding Rangen, Inc. 's Petition
for Delivery Call; Curtailing Ground Water Rights Junior to July 13, 1962, dated January 29, 2014. Ex.1008. The
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ground water pumpers. Id. The order provided for the curtailment of certain junior ground water
rights that divert from the Eastern Snake Plain Aquifer, including rights held by various of the
Districts' members. Id. at p.42. The Director instructed, however, that affected juniors could
avoid curtailment if they proposed and had approved a mitigation plan that complied with certain
specifications. Id. Following the issuance of the curtailment order, the Districts amended their
application for permit. R., pp.14-17 & 83-86. Among other things, they amended the proposed
"mitigation for irrigation" purpose of use to simply "mitigation." R., p.83. The Districts again
informed the Director of their intent to use the appropriation as a potential mitigation source in
response to the Rangen call. R., p.84.
Meanwhile, Rangen filed a competing application for permit with the Department on
February 3, 2014. 2 Ex.2001. Rangen's application seeks the appropriation of 59 cfs of water
from unnamed springs tributary to Billingsley Creek for fish propagation purposes. Id.
Rangen's application is competing in nature as against the Districts' in that it seeks to
appropriate from the same source of unappropriated water and from the same point of diversion.
Id. Additionally, Rangen filed a protest to the Districts' application on March 7, 2014. R.,

pp.44-55. Rangen asserted that the application should be denied on the grounds, among others,
that the proposed points of diversion and places of use are located on property owned by Rangen.
Id. Rangen informed the Department that it has not granted the Districts permission to enter its

property for purposes of perfecting the water right. Id. The protest also challenged the ability of
the Districts to gain access to Rangen's property via use of eminent domain to perfect the right.
Id.

A hearing on the Districts' application was held before the Department on September 17,
2014. Department employee James Cefalo acted as hearing officer. R., p.130. On November
18, 2014, the hearing officer issued his Preliminary Order Issuing Permit ("Preliminary
Order"). R., pp.263-280. He found that the Districts' application was made in good faith, did

not conflict with the local public interest, and satisfied all other pertinent statutory criteria. Id.
He ordered that application be approved with certain conditions, and then issued Permit to

Director's curtailment order is not at issue in this proceeding, but was previously addressed by this Court on judicial
review in Twin Falls County Case No. CV-2014-1338.
2

On January 2, 2015, Rangen's application for permit was approved for 28.1 cfs for fish propagation with a priority
date of February 3, 2014. The Department's approval ofRangen's application for permit is not at issue in this
proceeding.
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Appropriate Water No. 36-16976 in the name of the Districts. R., pp.276, 281-282. The Permit
authorized the Districts to develop 12 cfs of water from Billingsley Creek for mitigation
purposes under an April 3, 2013, priority date, subject to conditions. R., pp.281-282. For
instance, the Permit required that "[u]se of water under this right shall be non-consumptive," and
that the "right shall be junior and subordinate to all future water rights, other than those for fish
propagation, wildlife, recreation, aesthetic, or hydropower uses .... " Id. Under the Permit, the
Districts had until December 1, 2019, in which to submit their proof of application of water to
beneficial use to the Department. R., p.281.
Rangen filed exceptions to the hearing officer's Preliminary Order. R., pp.283-285. On
February 6, 2015, following briefing by the parties, the Director issued his Final Order.
R.,pp.349-368. He overturned the decision of the hearing officer and ordered that the Districts'
application be denied. Id. The Director based the denial on two grounds - that the application
was filed in bad faith, and that the application was not in the local public interest. R., pp.362364. On March 5, 2015, the Districts filed the instant Petition for Judicial Review, asserting that
the Director abused his discretion and exceeded his authority in his denial of their application.
The case was reassigned by the clerk of the court to this Court on that same date. 3 On March 27,
2015, the Court entered an Order permitting Rangen to appear as an intervenor. The parties
subsequently briefed the issues raised on judicial review. A hearing on the Petition was held
before this Court on July 20, 2015. The parties did not request the opportunity to submit
additional briefing and the Court does not require any. Therefore, this matter is deemed fully
submitted for decision on the next business day or July 21, 2015.

II.
STANDARD OF REVIEW
Judicial review of a final decision of the director ofIDWR is governed by the Idaho
Administrative Procedure Act ("IDAPA"). Under IDAPA, the court reviews an appeal from an
agency decision based upon the record created before the agency. LC. § 67-5277. The court
shall not substitute its judgment for that of the agency as to the weight of the evidence on
questions of fact. LC.§ 67-5279(1). The court shall affirm the agency decision unless it finds
3

The case was reassigned to this Court pursuant to the Idaho Supreme Court Administrative Order Dated December
9, 2009, entitled: In the Matter ofthe Appointment of the SRBA District Court to Hear All Petitions for Judicial
Review From the Department of Water Resources Involving Administration of Water Rights.
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that the agency's findings, inferences, conclusions, or decisions are: (a) in violation of
constitutional or statutory provisions; (b) in excess of the statutory authority of the agency; (c)
made upon unlawful procedure; (d) not supported by substantial evidence on the record as a
whole; or, (e) arbitrary, capricious, or an abuse of discretion. LC.§ 67-5279(3). Further, the
petitioner must show that one of its substantial rights has been prejudiced. I.C. § 67-5279(4).
Even if the evidence in the record is conflicting, the Court shall not overturn an agency's
decision that is based on substantial competent evidence in the record. Barron v. IDWR, 135
Idaho 414, 417, 18 P .3d 219, 222 (2001 ). The Petitioner bears the burden of documenting and
proving that there was not substantial evidence in the record to support the agency's decision.
Payette River Property Owners Assn. v. Board of Comm 'rs., 132 Idaho 552, 976 P.2d 477
(1999).

III.

ANALYSIS
An analysis of the nature presented here must begin with the simple guarantee that "[t]he
right to divert and appropriate the unappropriated waters of any natural stream to beneficial uses,
shall never be denied." Idaho Const., Art. XV§ 3. It is against this long-standing constitutional
tenet that the Director's Final Order is evaluated. While the Director has the discretion to deny
an otherwise complete application to appropriate unappropriated water, his discretion is not
unbridled. It is limited to those instances where the proposed use is such:
(a) that it will reduce the quantity of water under existing water rights, or
(b) that the water supply itself is insufficient for the purpose for which it is sought
to be appropriated, or
(c) where it appears to the satisfaction of the director that such application is not
made in good faith, is made for delay or speculative purposes, or
(d) that the applicant has not sufficient financial resources with which to complete
the work involved therein, or
(e) that it will conflict with the local public interest as defined in section 42-202B,
Idaho Code, or
(f) that it is contrary to conservation of water resources within the state of Idaho,
or
(g) that it will adversely affect the local economy of the watershed or local area
within which the source of water for the proposed use originates, in the case
where the place of use is outside of the watershed or local area where the source
of water originates.
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I.C. § 42-203A(5). In this case, the Director denied the Districts' application on the grounds that
it is not made in good faith and is not in the local public interest. The Districts argue that the
Director abused his discretion and/or exceeded his authority on both grounds. For the reasons set
forth below, this Court agrees.

A.

The Director's determination that the Districts' application is made in bad faith is
set aside and remanded for further proceedings as necessary.
An application for permit may be denied "where it appears to the satisfaction of the

director that such application is not made in good faith, is made for delay or speculative
purposes." LC. § 42-203A(5)(c). The statute does not define the term "good faith." However,
the Department's administrative rules provide criteria for evaluating good faith. They instruct
that "[t]he criteria requiring that the Director evaluate whether an application is made in good
faith ... requires an analysis of the intentions of the applicant with respect to the filing and
diligent pursuit ofapplication requirements." IDAPA 37.03.08.045.01.c. (emphasis added).
The term "application requirements" means those requirements set forth in IDAPA 37.03.08.035.
The rules instruct further that "[t]he judgment of another person's intent can only be based upon
the substantive actions that encompass the proposed project." Id. They then state that an
application will be found to have been made in good faith if:
i.
The applicant shall have legal access to the property necessary to construct
and operate the proposed project, has the authority to exercise eminent domain
authority to obtain such access, or in the in the instance of a project diverting
water from or conveying water across land in state or federal ownership, has filed
all applications for a right-of-way.... ; and
ii.
The applicant is in the process of obtaining other permits needed to
construct and operate the project; and
There are no obvious impediments that prevent the successful completion
of the project.
111.

IDAPA 37.03.08.045.0l.c.
Under Idaho law, statutory interpretation "must begin with the literal words of the
statute; those words must be given their plain, usual, and ordinary meaning; and the statute must
be construed as a whole." Verska v. Saint Alphonsus Reg'/ Med. Ctr., 151 Idaho 889,893,265
P.3d 502, 506 (2011). If the statutory language is unambiguous, "the clearly expressed intent of
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the legislative body must be given effect, and there is no occasion for a court to consider rules of
statutory construction." St. Luke's Reg. Med. Ctr. v. Bd. of Comm 'rs ofAda County, 146 Idaho
753, 755, 203 P.3d 683, 685 (2009). Administrative rules are interpreted the same way as
statutes. Kimbrough v. Idaho Bd. o/Tax Appeals, 150 Idaho 417,420,247 P.3d 644, 647 (2011).
The plain language ofIDAPA 37.03.08.045.01.c. requires the Director to engage in an
analysis of the intentions of the applicant with respect to the filing and diligent pursuit of
application requirements. The criteria set forth under parentheses (i), (ii) and (iii) of the rule are
intended to assist the Director in that analysis. Namely, an applicant must establish that there is
no obvious impediment (i.e., lack of legal access, lack of necessary permits, etc.) that would
unduly hinder him in the diligent pursuit of the perfection of the application for permit. If such
impediment exists, then the intentions of the applicant may lack the good faith contemplated by
the rule. The Director may then, in his discretion, deny the application, and in so doing avoid
tying up unappropriated water under a permit that cannot be perfected due to some obvious
impediment.
In this case, the Director found the Districts' application to be made in bad faith. R., p.
362. The legal impediment relied upon by him is his finding is that the application "did not
contemplate any constructions of works and completion of any project." Id. He reasoned that an
application for permit lacking a proposal for the construction of project works cannot legally be
perfected on the grounds that "[t]o perfect a project for a water right, there inherently must be
completion of works for beneficial use." Id. The Director thus found that Districts' application
cannot be legally perfected because there are no proposed project works through which water
may be diverted and put to beneficial use. Id. The term "project works" is defined as "[a]
general term which includes diversion works, conveyance works, and any devices which may be
used to apply the water to the intended use." IDAPA 37.03.08.010.14.
The Court finds that the Director's finding is not supported by the record. The Districts'
application proposes to divert water from two separate points of diversion via two separate
project works. R., p.354. Of the 12 cfs applied for, the application proposes diverting 4.0 cfs
from Billingsley Creek via the construction and implementation of a pump station. R., pp.354355.4 The pump station would pump the water into a pipe connecting to an already existing pipe

4

The Director's good faith analysis does not appear to apply to this point of diversion, as it clearly contemplates the
construction of new diversion works to implement the proposed pump station.
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that conveys water from Rangen's authorized source to its fish propagation facilities. Id. It is
undisputed that this first diversion contemplates the construction of project works, as the
Districts would need to develop the pump station and pipeline to apply the water to its intended
use. Id. The remaining 8.0 cfs is proposed to be diverted through an existing diversion work
already located on Billingsley Creek known as the Bridge Diversion. Id.; R., p.350. The record
establishes that the Bridge Diversion already has the ability to supply water from Billingsley
Creek to Rangen's fish propagation facilities. Id. Both the proposed pump station and the
Bridge Diversion are clearly "project works," as the term is defined by the Department's
administrative rules. They are both "diversion works ... which may be used to apply the water
to the intended use." IDAPA 37.03.08.010.14. Therefore, the Director's finding that the
application contains no project works through which water can be diverted and applied to
beneficial use is not supported by the record.

It appears that the Director's real problem with the application, at least as it applies to the
8.0 cfs, is that the Districts did not propose the construction and development of new project
works. Rather, they simply proposed using the pre-existing Bridge Diversion. The Director's
interpretation of the good faith requirement as necessitating such construction in order to perfect
a water right is contrary to law. The perfection of a water right requires the diversion and
application of water to beneficial use. See e.g., US v. Pioneer Irr. Dist., 144 Idaho 106,110,
157 P.3d 600, 604 (2007). If such diversion and application to beneficial use can be
accomplished using pre-existing diversion works, there is simply no further requirement that new
or additional diversion works be constructed. As long as water can be diverted an put to
beneficial use, the question of whether it will be diverted and applied via the use of pre-existing
diversion works, or diversion works to be newly constructed is inconsequential. Interpreting
IDAPA 37.03.08.045.01.c. to contain a new construction or project requirement in order to
perfect a water right is contrary to Idaho water law, and conflicts with the constitutional
guarantee that "[t]he right to divert and appropriate the unappropriated waters of any natural
stream to beneficial uses, shall never be denied." Idaho Const., Art. XV§ 3.
The Director's interpretation also leads to absurd results. See.e.g., Jasso v. Camas
County, 151 Idaho 790, 798,264 P.3d 897, 905 (2011) ("[c]onstructions that lead to absurd or

unreasonably harsh results are disfavored"). There are many instances in which a prospective
water user is able to divert water and apply it to a beneficial use using pre-existing project works.
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An example is illustrative. A new homeowner purchases a piece of property serviced by a preexisting well and irrigation system. The homeowner subsequently learns that his predecessors
never applied for or received a water right authorizing the use of water from the well. Further,
that a water right is necessary given the lot's size. Therefore, the homeowner submits an
application for permit to appropriate water via the existing well and irrigation system. Under the
Director's interpretation, the application will be found to have been filed in bad faith since it
does not propose the development of any new project works. This is an absurd result. There is
simply no legal prohibition impeding the homeowner from using the existing well and irrigation
system to divert water and apply it to beneficial use, thereby perfecting the water right.
With respect to the criteria set forth in IDAPA 37.03.08.045.01.c.(i), (ii) and (iii), the
record establishes that the Districts have "the authority to exercise eminent domain authority to
obtain such access" necessary to construct and operate the proposed project. The applicants are
ground water districts formed under Chapter 52, Title 42, Idaho Code. R., p.355; Tr., pp.15-18.
Idaho Code§ 42-5224(13) grants them "the power of eminent domain in the manner provided by
law for the condemnation of private property for easements, rights-of-way, and other rights of
access to property necessary to the exercise of the mitigation power herein granted .... " The
record does not establish that any other permits are necessary to construct and operate the project
proposed by the application, and the Director's Final Order does not find that the Districts have
failed to pursue any necessary permits. Last, aside from the lack of a proposal for the
construction of new project works, which this court addressed, the Director did not find any
other obvious impediment that will prevent the successful completion of the project. Therefore,
the Director's determination that the Districts' application is made in bad faith is set aside and
remanded for further proceedings as necessary.

B.

The Director's determination that the Districts' application is not in the local public
interest is set aside and remanded for further proceedings as necessary.
An application for permit may be denied where the proposed use is such "that it will

conflict with the local public interest as defined in section 42-202B, Idaho Code." I.C. § 42203A( 5)(e). The term "local public interest" is defined as "the interests that the people in the
area directly affected by a proposed water use have in the effects of such use on the public water
resource." LC. § 42-202B(3).

MEMORANDUM DECISION AND ORDER
S:\ORDERS\Administrative Appeals\Gooding County 2015-83\Memorandum Decision.docx
000195

i.

Historical context.

A bit of historical context is necessary to understand the Director's analysis on this issue.
In December 1997, the SRBA District Court entered Partial Decrees for water right numbers 3625 51 and 36-7694 in favor of Rangen. Ex. I 065 & l 067. In December 2011, Ran gen filed a
delivery call under those rights, alleging it is short water due to junior ground water use.
Ex. I 008, p. l. In that proceeding, an issue arose as to the proper scope and extent of the call.
Ex.1008, pp.6-7. Namely, whether Rangen's call was limited to that water which emanates from
the Martin-Curren Tunnel itself, or whether Rangen could more broadly call for that amount of
water that emanates from the greater spring complex forming the headwaters of Billingsley
Creek. Id. Resolution of the issue required an interpretation ofRangen's Partial Decrees to
determine from which sources and points of diversion Rangen is lawfully permitted to divert.
The Director, and subsequently this Court, found that the plain language ofRangen's

Partial Decrees limited it to diverting water from the Martin-Curren Tunnel within a specific
ten-acre tract. Ex.1008, p.32; Memorandum Decision and Order, Twin Falls County Case No.
CV-2014-1338, pp.10-19 (Oct. 24, 2014). The plain language does not permit Rangen to divert
water from other springs comprising the greater springs complex. Id. Nor does it permit Rangen
to divert water from Billingsley Creek via the Bridge Diversion. Id. As such, the scope of
Rangen's call was found to be limited to the amount of water that emanates from the MartinCurren Tunnel itself. Id. Rangen complained that it has diverted and used water from
Billingsley Creek via the Bridge Diversion for over fifty years, and that its Partial Decrees do
not accurately reflect its historic use in this respect. In various legal proceedings, this Court and
the SRBA District Court rejected those arguments, finding among things that Rangen failed to
timely raise the issue in the Snake River Basin Adjudication. 5
The determination that Rangen is not lawfully permitted to divert water from Billingsley
Creek via the Bridge Diversion created what the Director refers to as "a race to file an
application to appropriate water." R., p.364. Since Rangen did not have the right to divert water
5

Memorandum Decision and Order, Twin Falls County Case No. CV-2014-1338, pp.10-19 (Oct. 24, 2014); Order
Denying Motion to Set Aside, Twin Falls County Case No. 39576 (In Re SRBA), Subcase Nos. 36-2551 and 367694 (May 4, 2015); Order Denying Motion to File Late Claim, Twin Falls County Case No. 39576 (In Re SRBA),
Subcase No. 36-16977 (Oct 2, 2013). Links to electronic copies of these decisions can be found respectively at:
(1) http://l64. l65. l34.6l/A0080025XX.HTM; (2) http:/il64. l 65.134.6J/S360255JXX.HTM; and
(3) http://164. l65. l34.6 l/S36l6977XX.HTM.
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via the Bridge Diversion, that water was unappropriated, and the race to appropriate it
commenced. 6 The Districts filed the instant application on April 3, 2013, thereby winning the
race. R., p. l. Rangen came in second, filing its competing application on February 3, 2014.
Ex.2001.

ii.

The Director exceeded his authority under Idaho Code§§ 42-203A(S)(e) and
42-202B(3).

The Director appears to have found the race, or at least the Districts' participation in it,
objectionable. It is the primary reason he finds the Districts' application conflicts with the local
public interest. He states that the Districts' "water right application could be characterized as a
preemptive strike against Rangen to establish a prospective priority date earlier than any later
prospective priority date borne by a Rangen application." R., p. 364. And, that "[w]hile a race
to file an application to appropriate water does not itself establish that the Districts' Application
is not in the local public interest, the Districts' Application attempts to establish a means to
satisfy the required mitigation obligation by diverting water to Rangen that Rangen has been
using for fifty years." Id. He concludes that it is not in the local public interest to approve such
an application as it "would establish an unacceptable precedent in other delivery call proceedings
that are or may be pending." Id.
The Director's ability to evaluate a proposed water use against the local public interest is
statutorily limited. He may only evaluate "the interests that the people in the area directly
affected by a proposed water use have in the effects ofsuch use on the public water resource."
LC.§ 42-202B(3) (emphasis added). That the Legislature intended the definition of "local
public interest" to be narrowly defined and construed is established by its amendment of the term
in 2003. 2003 Idaho Sess. Laws 298. Prior to that, the term "local public interest" was broadly
defined in Idaho Code§ 42-203A(5)(e) as "the affairs of the people in the area directly affected
by the proposed use." 1978 Idaho Sess. Laws 306. The 2003 amendment "narrowed the
definition oflocal public interest considerably." Chisholm v. Idaho Dept. of Water Resources,
142 Idaho 159, 164 fn.3 125 P.3d 515,520 fn.3 (2005).

6

Indeed, the Director found that "[t]he flow in Billingsley Creek has, at times, exceeded 12 cfs at the Bridge
Diversion over the last decade." R., p. 350.
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In this case, the Director's holding essentially amounts to a determination that granting
the Districts' application would be unfair, given: (1) Rangen's prior, albeit legally unauthorized,
alleged historical use, and (2) the history surrounding Rangen's call. Considerations of these
natures go beyond the scope of what the statute authorizes. The fact that Rangen has allegedly
used the subject water historically is irrelevant, except to show that there is unappropriated water
available to appropriate. Both the Department and this Court have held that Rangen has no legal
right to divert and use water from Billingsley Creek via the Bridge Diversion. Ex. I 008, p.32;
Memorandum Decision and Order, Twin Falls County Case No. CV-2014-1338, pp.10-19 (Oct.

24, 2014). The Court likewise fails to see the relevance in the finding that approval would
"establish an unacceptable precedent in other delivery call proceedings." The Director does not
explain how such a precedent would negatively or otherwise affect the interests that the people in
the area directly affected by the proposed use have in the effects of such use on the public water
resource. In basing his decision on these considerations, the Court finds that the Director
exceeded his authority under Idaho Code§§ 42-203A(5)(e) and 42-202B(3).
In finding that the Districts' application "could be characterized as a preemptive strike
against Rangen to establish a prospective priority date earlier than any later prospective date
borne by a Rangen application," the Director appears to penalize the Districts for being first in
time. 7 Implicit in the statement is a preference that Rangen should have the better right to
appropriate the subject water, even though its completing application was filed well after the
Districts'. Such analysis is contrary to Idaho law. Where, as here, water is unappropriated, first
in time is first in right. See e.g., Idaho Const., Art. XV § 3 ("priority of appropriation shall give
the better right as between those using the water"); IDAPA 37.03.08.035.02. (providing, "the
priority of an application for unappropriated ... water is established as of the time and date of
the application is received in complete form"). The Director cannot, consistent with Idaho law,
utilize the local public interest standard to sidestep this long standing constitutional principle
under the circumstances present here. There is simply no reason under the prior appropriation
doctrine, alleged historical use notwithstanding, why preference should be given to Rangen's
application, which was filed later in time, and thus later in right, than the Districts'.

7

Indeed, after denying the Districts' application, the Director proceeded to grant Rangen's competing application,
even though it was filed later in time and thus later in right, and proposed to divert the same water from the same
source and point of diversion. R., p.353 fn.4.
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The Director also makes the finding that the Districts' application "brings no new water
to the already diminished flows of the Current Tunnel or headwaters of Billingsley Creek." R.,
p.364. The Court fails to see how this consideration is relevant to a local public interest analysis
under the circumstances present here. 8 An application to appropriate water, by its very
definition, does not bring new water to a water system - it seeks to appropriate unappropriated
water. In this case, the Director found that there is unappropriated water available in Billingsley
Creek. R., p.350. Indeed, he approved Rangen's competing application (though it was filed later
in time) to appropriate that same unappropriated water from the same source and point of
diversion proposed by the Districts. R., p.353 fn.4. The Director did not find, and the record
does not support the finding, that the Districts' proposed use would injure or prevent any senior
user on Billingsley Creek from receiving his or her established water rights. Indeed, the
Districts' proposed use is (1) non-consumptive, and (2) was to be subordinated to all future water
rights, other than those for fish propagation, wildlife, recreation, aesthetic, or hydropower uses.
R., pp.281-282. While the Director insinuates that Rangen's senior rights in the Martin-Curren
Tunnel may be further injured, such insinuation is misplaced. The Districts' propose to divert
unappropriated water from Billingsley Creek - a different source altogether than the MartinCurren Tunnel. See Supra fn.5.

iii.

The Director exceeded his authority in determining that it is inappropriate
for the Districts to propose using their eminent domain powers to perfect
their application for permit.

In addition to the factors set forth above, the Director found that it is inconsistent with the
local public interest for the Districts to propose exercising their power of eminent domain to
perfect their application. R., p. 364. The Legislature has expressly granted ground water
districts "the power of eminent domain in the manner provided by law for the condemnation of
private property for easements, rights-of-way, and other rights of access to property necessary to
the exercise of the mitigation power herein granted .... " I.C. § 42-5224(13). It is an exceedance
of the Director's authority to determine when the use of such power is appropriate. Such
considerations will be taken up and considered at the appropriate time in an eminent domain
proceeding. Furthermore, the Director does not explain how this consideration is pertinent to
8

Indeed, this consideration may have relevance in any proceedings seeking the approval of any mitigation plan for
which the appropriation is intended. See IDAPA 37.03.11.043.
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evaluating the effects of the Districts' application on the public water resource. Therefore, the
Court finds the Director exceeded his authority in determining that it is inappropriate for the
Districts to propose using their eminent domain power to perfect their application for permit.

C.

The Director did not abuse his discretion in determining that the Districts'
application is complete.
Rangen asserts that the Districts' application should have been denied on the additional

basis that it is incomplete. The Districts' argue that this issue is not properly before the Court.
Idaho Appellate Rules l l(g) and 15(a) both provide that if no affirmative relief is sought by way
of reversal, vacation or modification of the order, "an issue may be presented by the respondent
as an additional issue on appeal under Rule 35(b)(4) without filing a cross-appeal." Such is the
case here. Although Rangen did not file a cross-petition in this proceeding, Rangen properly
raised this additional issue in its response brief as it does not seek affirmative relief by way of
reversal, vacation or modification of the Final Order. I.R.C.P. 84(r); I.A.R. l l(g) and I5(a).
Therefore, the issue is properly before the Court.
Rangen argues that the application was not complete because there was no evidence that
it was properly executed. The Department's administrative rules direct that an application for
permit "shall be signed by the applicant listed on the application or evidence must be submitted
to show that the signator has authority to sign the application." IDAPA 37.03.08 .. 035.03.b.xii.
Further, that the "name and post office address of the applicant shall be listed." IDAPA
37.03.08 .. 035.03.b.i. Both the hearing officer and the Director found, in an exercise of their
discretion, that the Districts' application was properly executed and otherwise complete. R.,
pp.275-276 & 360-361. Contrary to Rangen's assertion, the Court finds ample evidence in the
record supporting the Director's decision in this respect.
The Districts' application and subsequent amended applications for permit were signed
by Thomas J. Budge, the Districts' attorney of record ("Budge"). R., pp.2, 15 & 84. Lynn
Carlquist, as representative of the Districts, testified that Budge has represented the Districts
since 2007, that the Districts were consulted prior to the filing of the application, and that Budge
had authority to file the application on behalf of the Districts. Tr., pp.26-36. The applications
also contain the Districts' mailing address as "c/o Randall C. Budge, 201 E. Center Street; P.O.
Box 1391, Pocatello, Idaho 83204." R., pp.2, 15 & 84. Therefore, the Court finds that the
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Director did not abuse his discretion in making the determination that the Districts' application
was properly executed, and further finds that his decision in this respect is supported by
substantial evidence in the record.

D.

The Director did not err in determining that mitigation is a viable beneficial use.
Rangen asserts that the Districts' application should have been denied on the additional

basis that mitigation is not a beneficial use. The Districts' argue that this issue is not properly
before the Court, however the Court finds it has been properly raised for the same reasons set
forth in the preceding section. The Idaho Supreme Court has held that the term "beneficial use"
has never been judicially or statutorily defined. State, Dept. ofParks. v. Idaho Dept. of Water
Administration, 96 Idaho 440,444, 530 P.2d 924, 928 (1974). The SRBA Court has also held

that the beneficial purposes of use enumerated in Article 15 § 3 of the Idaho Constitution are not
exhaustive and that absent a statutory provision or rule of law to the contrary, additional
purposes of use could be recognized as viable beneficial uses. See In Re: SRBA Case No.
39576, Amended Consent Decree Re: Aesthetic, Recreation and Wildlife (ARW), Basin-Wide

Issue No. 00-91014 (Feb 25, 2009), pp.7-8 9 (recognizing Aesthetic, Recreation and Wildlife as
viable beneficial uses of water); See In Re: SRBA Case No. 39576, Memorandum Order and
Decision on Challenge, Subcase Nos. 01-23B, 01-297, 35-2543 and 35-4246 (Aberdeen-

Springfield Canal Co.) (April 4, 2011 ) 10 (recognizing ground water recharge as a viable
beneficial use prior to 1978 legislative act declaring ground water recharge as a beneficial use).
In regards to mitigation as a beneficial use, Idaho's statutory and administrative rule
scheme recognize the use of water in conjunction with a mitigation plan. Idaho Code§ 425201 (13) defines "mitigation plan" as a "plan to prevent or compensate for material injury to
holders of senior water rights caused by the diversion and use of water by holders of junior
priority groundwater rights who are participants in a mitigation plan." Idaho Code § 42-5224
grants the board of directors of a ground water district the power to "develop, maintain, operate
and implement mitigation plans designed to mitigate any material injury caused by ground water
use within the district upon senior water uses within and/or without the district." Rule 43 of the
Conjunctive Management Rules (CMR) specifically recognizes the use of water to mitigate for

9

A link leading to an electronic copy of this decision can be found at: http://l64. l65.134.61/S00910l4XX.HTM.
A link leading to an electronic copy ofthis decision can be found at: http://l64.l65.l34.6l/SOI00023BX.HTM

10
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injury to a senior right. IDAPA 37.03.11.043.01.c., 03.a., b. and c. Indeed, the inability to
beneficially use water in order to mitigate for injury to a senior right would not only run contrary
to the express language of the CMR but would also undermine significant provisions of the
CMR.
In this case, both the hearing officer and the Director found mitigation to be a viable
beneficial use. In so holding, the Department acknowledged that it has previously recognized the
beneficial use of "mitigation" in the issuance of other water rights. R., pp.358-359. Likewise,
the SRBA District Court has also recognized the beneficial use of "mitigation," and has issued
numerous partial decrees that were litigated with a "mitigation" purpose of use. See e.g., Partial
Decree, SRBA Subcase No. 22-13247 (June 12, 2008; Partial Decrees, SRBA Subcase No. 37-

22631, 37-22632, 37-22633 (June 29, 2012); Partial Decree, SRBA Subcase No. 63-33511
(March 3, 2014); Partial Decree, SRBA Subcase No. 37-11811 (September 24, 2010). The
Districts' application identifies the rights that the appropriation seeks to mitigate as well as the
purpose of use of those rights receiving the mitigation. R.,p.2.

E.

The Districts' application is not made for speculative purposes.
Rangen asserts that the Districts' application should be denied under Idaho Code§ 42-

203A(5)(c) on the additional basis that it is made for speculative purposes. Speculation is
defined as "an intention to obtain a permit to appropriate water without the intention of applying
the water to beneficial use with reasonable diligence." IDAPA 37.03.08.045.01.c. The Court
finds that the Districts' application is not speculative. There is no evidence in the record
establishing a lack of intent on behalf of the Districts to apply the water identified in their
application to beneficial use with reasonable diligence. To the contrary, the record establishes
that at the time the application was filed, Rangen's delivery call seeking the curtailment of
various of the Districts' members had been filed. Ex.1008, p.1. By its express terms, the
Districts' application was filed in response to the pending call. R.,pp.2 & 84. By the time the
Department conducted its hearing on the application, the Director had issued his curtailment
order finding material injury to Rangen's senior rights, resulting in a mitigation obligation on
behalf of the Districts to Rangen. Ex. I 008, p.42. These undisputed facts corroborate the stated
intent of the Districts that they will "use this water for mitigation purposes to protect
groundwater use on the Eastern Snake Plain to mitigate for Rangen's apparent material injury
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and to provide mitigation for the curtailment of junior groundwater users as specified in the
Director's [curtailment order]." R., p.84.
Rangen also raises several arguments regarding the ability of the Districts to exercise
their eminent domain powers to perfect their application for permit. Since issues of that nature
are more appropriately addressed in the context of a challenge to a condemnation proceeding, the
Court, so as to not prejudge the issues, will not address these arguments. The fact that the
Districts have the express statutory authority to exercise the power of eminent domain for the
condemnation of private property for easements, rights-of-way, and other rights of access to
property necessary to the exercise of their mitigation powers is sufficient for the purposes of a
speculation analysis.

F.

The Director's Final Order prejudices the Districts' substantial rights.
The Director's Final Order prejudices the Districts' substantial right relating to the

ability to pursue the appropriation of unappropriated water. It further prejudices the Districts'
substantial rights in their application for permit. See e.g., IDAPA 37.03.08.035.02.d. (providing
"[a]n applicant's interest in an application for permit to appropriate water is personal property").

IV.
ORDER

For the reasons set forth above, the Director's Final Order is set aside and remanded for
further proceedings as necessary consistent with this decision.
IT IS SO ORDERED.
Dated

A..-~

7 1 Zot'S'"

~
District Judge
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IN THE MATTER OF APPLICATION FOR
PERMIT NO. 36-16976 IN THE NAME OF
NORTH SNAKE GROUND WATER DISTRICT,
ETAL

TO THE ABOVE-NAMED RESPONDENTS ON APPEAL, THE CLERK OF THE ABOVEENTITLED COURT, AND THE PARTIES' ATTORNEYS AS IDENTIFIED ON THE
CRETIFICATE OF SERVICE BELOW:

1.

The above-named Appellant, RANGEN, INC. ("Rangen"), appeals the Court's

Memorandum Decision and Order, and the resulting Judgment, issued August 7, 2015 in
accordance with the Court's Decision, Honorable Eric J. Wildman, District Judge for the Fifth
Judicial District, in and for the County of Gooding, presiding.
2.

Rangen has the right to appeal to the Supreme Court, and the judgment described

in paragraph 1 is appealable pursuant to I.AR. 11 (a)(2).
3.

The following is a preliminary statement of the issues Rang en intends to assert on

appeal: Whether the trial court erred in setting aside the Director's Final Order which denied the
Application for Permit to appropriate water right 36-16976 (hereinafter "Application") filed by the
North Snake Ground Water District, Magic Valley Ground Water District, and the Southwest
Irrigation District (collectively, the "Districts" or "GWDs"), which ruling raises the following
issues:
a) Whether as a matter of fact or law the Director was correct in his ruling that the
Districts' Application was filed in bad faith;

RANGEN, INC.'S NOTICE OF APPEAL - 2

000206

b) Whether as a matter of fact or law the Director was correct in his ruling that the
Districts' Application was not in the Local Public Interest as defined under Idaho Code
§§ 42-203A(5) and 42-202B(3);

c) Whether the Director was correct and acted within his statutory authority in
determining that it is inconsistent with the local public interest and inappropriate for
the Districts to exercise their power of eminent domain as a vehicle to obtain a water
right for mitigation wholly located on land owned by Rangen and to dictate how
mitigation water is delivered wholly within Rangen's facility;
d) Whether as a matter of fact or law the denial should have been affirmed on the
additional basis that the Districts' Application is speculative;
e) Whether as a matter of fact or law the trial court erred in ruling that the District's
express authority to exercise their power of eminent domain for condemnation of
private property for easements, rights-of-way, and other rights of access to property
necessary to exercise their mitigation powers is sufficient for the purposes of a
speculation analysis;
f) Whether as a matter of fact or law the denial should have been affirmed on the

additional basis that the Districts do not own either the place of use or point of diversion
described by the Application;
g) Whether as a matter of fact or law the denial should have been affirmed on the
additional basis that a water right cannot be perfected by mere delivery of water;
h) Whether as a matter of fact or law the denial should have been affirmed on the
additional basis that "Mitigation", by itself, is not a beneficial use and that "Mitigation"
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without any identifying underlying beneficial use does not describe a water right in a
way that it can be evaluated or enforced;
i) Whether as a matter of fact or law the denial should have been affirmed on the
additional basis that the Districts' Application is incomplete.
4.

No order has been issued sealing all or any portion of the record.

5.

a. Is a reporter's transcript requested? Yes.
b. Rangen requests the preparation of the following portions of the reporter's
transcript: The oral argument from the hearing on the Petition for Judicial Review,
dated July 20, 2015.
c. Rangen requests preparation of the transcript in a compressed format.

6.

Rangen requests that all transcripts, pleadings, exhibits, briefs, attachments, and

orders that are part of the agency record in this case, plus all documents automatically included
under Rule 28, I.A.R., be made part of the clerk's record on appeal.
7.

I certify that:

a) A copy of this notice of appeal has been served on the reporter;
b) The clerk of the district court has been paid the estimated fee required to prepare the
reporter's transcript, to-wit: $130.00;
c) The estimated fee for preparation of the clerk's or agency's record has been paid, towit: $100.00 deposit;
d) The appellate filing fee has been paid; and
e) Service has been made upon all parties required to be served pursuant to Rule 20.
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DATED this

\1

day of September, 2015.
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deborah.gibson(tiJidwr.idaho.gov
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Emmi L. Blades
IDAHO DEPARTMENT OF
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P.O. Box 83720
Boise, Idaho 83720-0098
garrick.baxter@idwr.idaho.gov
emmi.blades@idwr.idaho.gov
kimi. white(tiJidwr.idaho.gov
Randall C. Budge
Thomas J. Budge
RACINE, OLSON, NYE, BUDGE
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Pocatello, ID 83204
rcb@racinelaw.net
tjb@racinelaw.net
bj h@racinelaw.net
Court Reporter
Sabrina Vasquez
P.O. Box 2707
Twin Falls, ID 83303-2707

Hand Delivery
U.S. Mail
Facsimile
Federal Express
E-Mail

;;,.1. Justin May
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO,

IN AND FOR THEr~~~~O~Fc';G~O~O~D~I;N~G:___~

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 36-16979 IN THE NAME 0
NORTH SNAKE GROUND WATER
ET AL,

District Court . SRB
In R;ltth Ju~icial District
County 0 ; 1~~i~strative Aµpeals
)
alls - State of Idaho

l

OCT 3 0 2015

)

l=~::----.J
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Ct . # 4 3 l76 4

Petitioner/Respondents,
Gooding County
Case No. 2015-83

v.

THE IDAHO DEPARTMENT OF WATER
RESOURCES and GARY SPACKMAN, in his
Capacity as Director of the Idaho
Department of Water Resources,
Respondents/Respondents,

NOTICE OF LODGING

and
RAN GEN,

INC.,

Intervenor/Appellant.

TO:

THE CLERK OF THE IDAHO SUPREME COURT

NOTICE IS HEREBY GIVEN that on October 30,

2015,

I lodged a transcript of 34 pages in length for the
above-referenced appeal with the District Court Clerk
of the SRBA Court in the Fifth Judicial District via
email.

1
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The transcript includes:
for Judicial Review,

Oral Arguments on Petition

7/20/15.

A PDF copy of the transcript will be e-mailed to
sctfilings@idcourts.net;

jmurphy@idcourts.net;

smitchell@maybrowning.com; and
garrick.baxter@idwr.id.gov.

~qu~;~-Official Court Reporter
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EXHIBIT 1
(on separate CD)

Agency Record & Transcript (4/16/15)
As Lodged with the District Court
North Snake Ground Water District
V.

IDWR
Case No. CV-2015-083
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR
THE COUNTY OF GOODING

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 36-16976 IN THE
NAME OF NORTH SNAKE
GROUNDWATER DISTRICT,
ETAL

RANGEN, INC.,
Intervenor-Appellant,
vs.
THE IDAHO DEPARTMENT OF
WATER RESOURCES and GARY
SPACKMAN, in his capacity as
Director of the Idaho Department of
Water Resources,
Respondents-Respondents,
vs.
NORTH SNAKE GROUND WATER
DISTRICT, MAGIC VALLEY
GROUND WATER DISTRICT and
SOUTHWEST IRRIGATION
DISTRICT,
Petitioners-Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court
Docket No. 43564
Twin Falls County Case No.
CV-2015-83

CLERK'S CERTIFICATE

FINAL CLERK'S CERTIFICATE.CV-2015-83.Supreme Court Docket No. 43564
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I, Julie Murphy, Deputy Clerk of the Court, Fifth Judicial District, State ofldaho, in
and for the County of Twin Falls, hereby certify that the foregoing Clerk's Record on

Appeal was compiled under my direction and is a true, correct and complete record of the
pleadings and documents required by Idaho Appellate Rule 28, and documents requested in
1he Notice ofAppeal filed by Rangen, Inc.
Signed and sealed this 5th day ofNovember, 2015.

IL1,IE!MURP Y
Dti'pufy Clerk of the Court
~"

FINAL CLERK'S CERTIFICATE.CV-2015-83.Supreme Court Docket No. 43564

2

000215

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR
THE COUNTY OF TWIN GOODING

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 36-16976 IN THE
NAME OF NORTH SNAKE
GROUND WATER DISTRICT,
ET AL

RANGEN, INC.,
Intervenor-Appellant,
vs.
THE IDAHO DEPARTMENT OF
WATER RESOURCES and GARY
SP ACKMAN, in his capacity as
Director of the Idaho Department of
Water Resources,
Respondents-Respondents,
vs.
NORTH SNAKE GROUND WATER
DISTRICT, MAGIC VALLEY
GROUND WATER DISTRICT and
SOUTHWEST IRRIGATION
DISTRICT,
Petitioners-Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court
Docket No. 43564
Gooding County Case No.
CV-2015-83

CLERK'S CERTIFICATE
OF SERVICE

CLERK'S CERTIFICATE OF SERVICE.CV-2015-83.Supreme Court Docket No. 43564
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I, Julie Murphy, Deputy Clerk of the Court, Fifth Judicial District, State ofldaho, in
and for the County of Twin Falls, hereby certify that a true and correct copy of the Clerk's
Record on Appeal was served this day on the following parties:

J. Justin May, May, Browning & May, PLLC, 1419 W. Washington, Boise, Idaho, 83702
(Attorney/or Rangen, Inc.)
Garrick L. Baxter, Deputy Attorney General, Idaho Department of Water Resources,
PO Box 83720, Boise, Idaho, 83720-0098 (Attorney/or Idaho Department of Water
Resources and Gary Spackman)
Randall C. Budge and Thomas J. Budge, Racine Olson Nye Budge & Bailey, Chartered,
PO Box 1391, Pocatello, Idaho, 83204 (Attorneys.for North Snake Ground Water District,
Magic Valley Ground Water District and Southwest Irrigation District)
NOTICE OF SERVICE WAS ALSO SERVED ON:
Fritz X. Haemmerle, Haemmerle & Haemmerle, PLLC, PO Box 1800, Hailey, Idaho,
83333 (Attorney/or Rangen, Inc.)
Robyn M. Brody, Brody Law Office, PLLC, PO Box 554, Rupert, Idaho, 83350 (Attorney
for Rangen, Inc.)

Signed and sealed this 5th day of November, 2015.
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